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NOTICE OF CHANGE TO 

REGULATIONS 

Section(s): 3359.8 

Number:        

                    16-10 

Publication Date:    

            August 5, 2016 

Effective Date: 

           June 9, 2016 

 

INSTITUTION POSTING AND CERTIFICATION REQUIRED 

This Notice announces the proposed amendments to Section 3359.8, of the California Code of Regulations (CCR), 
Title 15, Crime Prevention and Corrections, to incorporate into the CCR, provisions concerning the End Of Life Option 
Act Exemption.  

IMPLEMENTATION: June 9, 2016  

PUBLIC COMMENT PERIOD 
Any person may submit written comments about the proposed regulations to the California Department of Corrections 
and Rehabilitation, Regulation and Policy Management Branch (RPMB), P.O. Box 942883, Sacramento,  

CA 94283-0001, by fax to (916) 324-6075, or by e-mail to RPMB@cdcr.ca.gov.  All written comments must be 

received by the close of the public comment period September 21, 2016 at 5:00 p.m. 

PUBLIC HEARING INFORMATION 

A public hearing regarding these proposed regulations will be held September 21, 2016, from 9:00 a.m. to  

10:00 a.m. in the Colorado Room, located at 1515 S Street, Sacramento, CA 95811.  The purpose of the hearing 
is to receive oral comments about this action.  It is not a forum to debate the proposed regulations.  No decision 
regarding the permanent adoption of these regulations will be rendered at this hearing.  Written or facsimile 
comments submitted during the prescribed comment period are given the same significance and weight as oral 
comments presented at the hearing.  This hearing site is accessible to the mobility impaired. 

POSTING 
This Notice shall be posted immediately upon receipt at locations accessible to inmates, parolees, and employees in 
each Department facility and field office not later than five calendar days after receipt.  Also, facilities shall make this 
Notice available for review by inmates in segregated housing who do not have access to the posted copies, and shall 
distribute it to inmate law libraries and advisory councils.  CDCR Form 621-A (Rev. 09/14), Certification of Posting, 
shall be returned to the RPMB electronically, by fax, or by mail.  See Department Operations Manual  
Sections 12010.12.1 and 12010.12.2 for posting and certification of posting procedures. 

CONTACT PERSON 
Inquiries regarding the subject matter of these regulations may be directed to Julie Inderkum,  
California Correctional Health Care Services, at (916) 691-0697.  Inquiries regarding this Notice should be directed to 
Timothy M. Lockwood, Chief, RPMB, California Department of Corrections and Rehabilitation, P.O. Box 942883, 

Sacramento, CA 94283-0001, by telephone (916) 445-2269 or e-mail RPMB@cdcr.ca.gov.   

 
Original signed by  
 
SCOTT KERNAN 
Secretary 
California Department of Corrections and Rehabilitation 

 

Attachments 
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NOTICE OF PROPOSED REGULATORY ACTION 
 

California Code of Regulations 
Title 15, Crime Prevention and Corrections 

Department of Corrections and Rehabilitation 

 

NOTICE IS HEREBY GIVEN that the Secretary of the California Department of Corrections and Rehabilitation 
(CDCR), pursuant to the authority granted by Government Code Section 12838.5 and Penal 
Code (PC) Section 5055, and the rulemaking authority granted by PC Section 5058, proposes to add Section 
3359.8 of the California Code of Regulations (CCR), Title 15, Division 3, concerning End of Life Option Act 
Exemption. 

 
PUBLIC HEARING: 

Date and Time: September 21, 2016 – 9:00 a.m. to 10:00 a.m. 

Place:  Department of Corrections and Rehabilitation 

  Kern Room 

  1515 S Street – North Building 

  Sacramento, CA  95811 

Purpose: To receive comments about this action. 

 

PUBLIC COMMENT PERIOD: 

The public comment period will close September 21, 2016 at 5:00 p.m.  Any person may submit public comments 
in writing (by mail, by fax, or by e-mail) regarding the proposed changes.  To be considered by the Department, 
comments must be submitted to the CDCR, Regulation and Policy Management Branch, P.O. Box 942883, 
Sacramento, CA 94283-0001; by fax at (916) 324-6075; or by e-mail at RPMB@cdcr.ca.gov before the close of the 
comment period. 

CONTACT PERSON: 

Please direct any inquiries regarding this action to: 

Timothy M. Lockwood, Chief 
Regulation and Policy Management Branch 
Department of Corrections and Rehabilitation 
P.O. Box 942883, Sacramento, CA 94283-0001 
Telephone (916) 445-2269 

In the event the contact person is unavailable, inquiries should be directed to the following back-up person: 

S. Garcia 
Regulation and Policy Management Branch 
Telephone (916) 445-2266 

Questions regarding the substance of the proposed regulatory action should be directed to: 

Julie Inderkum 

CA Correctional Health Care Services  

(916) 691-0697 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW: 

PC Section 5000 provides that commencing July 1, 2005, any reference to the Department of Corrections in this or 
any code, refers to the CDCR, Division of Adult Operations. 

PC Section 5050 provides that commencing July 1, 2005, any reference to the Director of Corrections, in this or 
any other code, refers to the Secretary of the CDCR.  As of that date, the office of the Director of Corrections is 
abolished. 
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PC Section 5054 provides that commencing July 1, 2005, the supervision, management, and control of the state 
prisons, and the responsibility for the care, custody, treatment, training, discipline, and employment of persons 
confined therein are vested in the Secretary of the CDCR. 

PC Section 5058 authorizes the Director to prescribe and amend regulations for the administration of prisons. 

This action: 

 Adopts provisions governing health care provided to terminally ill inmates in the custody of the California 

Department of Corrections and Rehabilitation (CDCR).   

 Prevents inmates from accessing aid-in-dying drugs under the End of Life Option Act. 

 Prohibits CDCR employees, independent contractors and other persons and entities from participating in 

activities under the End of Life Option Act. 

FORMS INCORPORATED BY REFERENCE: 

None 

SPECIFIC BENEFITS ANTICIPATED BY THE PROPOSED REGULATIONS: 

The proposed regulatory action will benefit CDCR staff and inmates by providing guidance and clarity regarding 
end of life care.  The proposed regulation also benefits inmates by specifying the health care services to be 
provided to terminally ill inmates remaining in the custody of CDCR.  This regulatory action may ensure the 
health, safety and security of inmates, CDCR employees, contractors, and other persons and entities by prohibiting 
participation in activities under the End of Life Option Act. 

EVALUATION OF CONSISTENCY / COMPATIBILITY WITH EXISTING REGULATIONS: 

The Department has researched existing regulations and has determined that these proposed regulations are 

consistent and compatible with existing state laws and regulations.  After a review for any regulations that would 

relate to or affect this area, CDCR had concluded that these are the only regulations that concern CDCR 

participation in the End of Life Option Act. 

LOCAL MANDATES: 

The proposed regulatory action imposes no mandates on local agencies or school districts, or a mandate which 

requires reimbursement pursuant to Government Code Sections 17500 – 17630. 

FISCAL IMPACT STATEMENT: 

 Cost to any local agency or school district that is required to be reimbursed:  None 

 Cost or savings to any state agency:       None 

 Other nondiscretionary cost or savings imposed on local agencies:   None 

 Cost or savings in federal funding to the state:     None 

EFFECT ON HOUSING COSTS: 

The Department has made an initial determination that the proposed action will have no significant effect on 
housing costs. 

SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT ON BUSINESS: 

The Department has initially determined that the proposed regulations will not have a significant statewide adverse 
economic impact directly affecting businesses, including the ability of California businesses to compete with 
businesses in other states. 

RESULTS OF ECONOMIC IMPACT ASSESSMENT: 

The Department has determined that the proposed regulations will have no impact on the creation of new or the 

elimination of existing jobs or businesses within California or affect the expansion of businesses currently doing 

business in California.  The Department has determined that the proposed regulations will have no effect on 

worker safety, or the state’s environment, because the proposed regulations relate strictly to the internal 

management of CDCR institutions.  The proposed regulations will have no effect on the health and welfare of 

California residents, worker safety, or the State’s environment as these regulations deal with the internal 

management of prisons.   
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COST IMPACTS ON REPRESENTATIVE PRIVATE PERSONS OR BUSINESSES: 

The Department is not aware of any cost impacts that a representative private person or business would necessarily 
incur in reasonable compliance with the proposed action. 

EFFECT ON SMALL BUSINESSES: 

The Department has determined that the proposed regulations may not affect small businesses.  It is determined 
that this action has no significant adverse economic impact on small business because they are not affected by the 
internal management of state prisons. 

CONSIDERATION OF ALTERNATIVES: 

The Department must determine that no reasonable alternative considered by the Department, or that has otherwise 

been identified and brought to the attention of the Department, would be more effective in carrying out the purpose 

for which the action is proposed, would be as effective and less burdensome to affected private persons than the 

proposed action, or would be more cost-effective to affected private persons and equally effective in implementing 

the statutory policy or other provision of law.  Interested persons are accordingly invited to present statements or 

arguments with respect to any alternatives to the changes proposed at the scheduled hearing or during the written 

comment period. 

 

CDCR considered an alternative to preventing inmates from accessing aid-in-dying drugs, which would include the 

establishment of policies and procedures allowing CDCR inmates to request aid-in-dying drugs.  However, this 

was rejected because as indicated above, significant informed consent and conflict of interest questions arise if 

CDCR were to allow its staff to act on inmate requests for these medications.   

 

Due to the inherent safety and security concerns, inmates would have to be placed in housing with severe 

restrictions on their movement and any remaining quality of life due to the safety and security concerns relating to 

their access to the medications.  Those pressures would increase the pressures on the inmate, further undermining 

the intent that the decision to self-administer the drugs is to be undertaken freely and voluntarily and without 

coercion.  Employees or contractors providing services to inmates may elect to not participate in the process under 

Health and Safety Code section 443.14(e).  This would either result in allowing only those inmates with willing 

providers to get prescriptions or require CDCR to locate and contract with providers willing to act on inmate 

requests.   

 
AVAILABILITY OF PROPOSED TEXT AND INITIAL STATEMENT OF REASONS: 

The Department has prepared, and will make available, the proposed text and the Initial Statement of Reasons 
(ISOR) of the proposed regulations. The rulemaking file for this regulatory action, which contains those items and 
all information on which the proposal is based (i.e., rulemaking file) is available to the public upon request 
directed to the Department's contact person.  The proposed text, ISOR, and Notice of Proposed Action will also be 
made available on the Department’s website http://www.cdcr.ca.gov. 

AVAILABILITY OF THE FINAL STATEMENT OF REASONS: 

Following its preparation, a copy of the Final Statement of Reasons may be obtained from the Department’s 
contact person. 

AVAILABILITY OF CHANGES TO PROPOSED TEXT: 

After considering all timely and relevant comments received, the Department may adopt the proposed regulations 
substantially as described in this Notice.  If the Department makes modifications which are sufficiently related to 
the originally proposed text, it will make the modified text (with the changes clearly indicated) available to the 
public for at least 15 days before the Department adopts the regulations as revised.  Requests for copies of any 
modified regulation text should be directed to the contact person indicated in this Notice.  The Department will 
accept written comments on the modified regulations for 15 days after the date on which they are made available. 

http://www.cdcr.ca.gov/
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TEXT OF REGULATIONS 

 

In the following, underline indicates new text.  

 

California Code of Regulations, Title 15, Division 3, Adult Institutions, Programs and 

Parole  

 

Subchapter 4. General Institution Regulations 

 

Article 8. Medical and Dental Services 

 

3359.8 End of Life Option Act Exemption 

 

New section 3359.8 is adopted to read: 

 

All terminally ill inmates remaining in the custody of CDCR will receive health care appropriate 

and necessary to their situation, including counseling, hospice and palliative care.  Inmates in the 

custody of CDCR shall not be provided aid-in-dying drugs under the End of Life Option Act 

(California Health and Safety Code, Division 1, Part 1.85, Sections 443-443.22).  Employees, 

independent contractors, or other persons or entities, including other health care providers, shall 

not participate in activities under the End of Life Option Act on premises managed by or under 

the direct control or management of the Department or while acting within the course and scope 

of any employment by, or contract with, the Department.   

 

NOTE: Authority cited: Section 5058, Penal Code. Reference: Section 5054, Penal Code; and 

Sections 443, 443.1, 443.2, 443.3, 443.4, 443.5, 443.6, 443.7, 443.8, 443.9, 443.10, 443.11, 

443.12, 443.13, 443.14, 443.15, 443.16, 443.17, 443.18, 443.19, 443.20, 443.21, 443.215, and 

443.22, Health and Safety Code. 
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INITIAL STATEMENT OF REASONS 

 

The California Department of Corrections and Rehabilitation (CDCR) proposes to add section 

3359.8 to the California Code of Regulations (CCR), Title 15, Division 3.  The regulation will 

prevent inmates from accessing aid-in-dying drugs under the End of Life Option Act and prohibit 

CDCR employees, contractors and other persons and entities from participating in activities 

under the Act while acting within the course and scope of any employment by or contract with 

CDCR. 

 

The End of Life Option Act added sections 443 through 443.22 to the California Health and 

Safety Code as of June 9, 2016.  The provisions allow competent, terminally ill adult patients to 

request medications for the purpose of ending their own lives.  The procedures set out numerous 

safeguards to ensure the individual’s decision is made freely and without any coercion or 

pressure.  Providers and others involved are not subject to any civil or criminal consequences 

when the medications are prescribed, delivered and self-administered in accordance with its 

provisions. 

 

CDCR provides medical, mental health and dental services to inmates through civil service staff 

in prisons, cooperative agreements with other state and government agencies and contracts with 

medical specialists and health care facilities.  Outpatient care is available to inmates in all prisons 

and many institutions have a licensed health care facility in the prison for inpatient care.   

 

Individuals in CDCR custody are provided housing, health care and other services.  California 

inmates are entitled to medically necessary medical, mental health and dental care under the 

Eighth Amendment of the U.S. Constitution and California law, as set out in section 3350, 

Division 3, Title 15 of the California Code of Regulations.  The regulation defines medically 

necessary care as care to “protect life, prevent significant illness or disability, or alleviate severe 

pain, and are supported by outcome data as being effective medical care.”  Terminally ill inmates 

will continue to receive appropriate, medically necessary treatment and palliative care as well as 

mental health services and hospice care.  In addition, eligible inmates suffering from a terminal 

condition may be transferred to private care facilities on medical parole or may submit a request 

for a recall of their sentence under sections 3550 and 1170(e)(2) of the Penal Code.   

 

Confirming that individuals requesting end of life medication have made an informed and 

voluntary decision is the most significant factor in the End of Life Option Act. Its provisions 

describe the specific content and timing of the required oral and written requests for the 

medications.  Confirmation of the request to the attending physician is required from a 

consulting physician and from a mental health specialist if there are indications of a mental 

disorder.   Even within those safeguards, it is unclear how an inmate could make a voluntary 

decision in light of the influence and effect of confinement.  The degree that inmate decisions are 

influenced or coerced, directly or indirectly, by the conditions of confinement or by the 

remaining length of sentence cannot readily be measured or alleviated.  

 

Given the custodial status of terminally ill inmates, the End of Life Option Act creates a potential 

conflict of interest for CDCR staff and contractors responsible for inmates' safety and welfare.  

In California, CDCR determines where inmates will be assigned and determines their housing 
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restrictions in the prison; it decides who can visit them and for how long; and their access to 

food, clothing and personal property.  Health care is provided to inmates by CDCR employees or 

through contracts with CDCR.  Prison health care staff determine what care is offered to inmates, 

when and which employees or contractors will provide treatment.  Finally, the State of California 

pays for inmate care and treatment of inmates, including end of life care.   

 

Once the aid-in-dying drugs are prescribed and delivered to the patient under the End of Life 

Option Act, the individual is free to choose when and where to ingest the medication.  

Alternatively, the person may decide not to end his or her life.  The abuse of both illicit and 

prescribed medications in CDCR is a major safety and security concern.  If a terminally ill 

inmate were allowed to possess aid-in-dying drugs, significant operational and administrative 

controls would be required to manage access to the self-administered medications.  Prison staff 

would have to play an unacceptable role in managing and supervising the inmate’s end-of-life 

actions.  

 

The proposed regulation is consistent with the determinations made by the Federal Receiver, 

responsible for the delivery of health care to CDCR inmates under Plata v. Brown.   

 

Consideration of Alternatives  

 

CDCR considered an alternative to preventing inmates from accessing aid-in-dying drugs, which 

would include the establishment of policies and procedures allowing CDCR inmates to request 

aid-in-dying drugs.  However, this was rejected because as indicated above, significant informed 

consent and conflict of interest questions arise if CDCR were to allow its staff to act on inmate 

requests for these medications.   

 

Due to the inherent safety and security concerns, inmates would have to be placed in housing 

with severe restrictions on their movement and any remaining quality of life due to the safety and 

security concerns relating to their access to the medications.  Those pressures would increase the 

pressures on the inmate, further undermining the intent that the decision to self-administer the 

drugs is to be undertaken freely and voluntarily and without coercion.  Employees or contractors 

providing services to inmates may elect to not participate in the process under Health and Safety 

Code section 443.14(e).  This would either result in allowing only those inmates with willing 

providers to get prescriptions or require CDCR to locate and contract with providers willing to 

act on inmate requests.   

 

ECONOMIC IMPACT ASSESSMENT 

 

In accordance with Government Code Section 11346.3(b), CDCR has made the following 

assessments regarding the proposed regulation: 

 

Creation or Elimination of Jobs and Expansion of Business within the State of California 

 

The Department has determined the proposed regulation will have no impact on the creation of 

new, or the elimination of existing jobs within the State of California or affect the expansion of 

businesses currently operating in California. 
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Creation of New or Elimination of Existing Businesses within the State of California 

 

The Department has determined that the proposed regulation will have no impact on the creation 

of new or elimination of existing businesses within the State of California because those 

businesses are not affected by the internal management of prisons. 

 

 Significant Adverse Economic Impact on Business 

 

The Department has made an initial determination that the proposed regulation will not have a 

significant adverse impact on business in the State of California because those businesses are not 

affected by the internal management of prisons. 

 

Local Mandates 

 

The Department has determined that this action imposes no mandates on local agencies or school 

districts, or a mandate which requires reimbursement pursuant to Part 7 (section 17561) of 

Division 4. 

 

Benefits of the Regulations 

 

The proposed regulatory action will benefit CDCR staff and inmates by providing guidance and 

clarity regarding end of life care.  The proposed regulation also benefits inmates by specifying 

the health care services to be provided to terminally ill inmates remaining in the custody of 

CDCR.  This regulatory action may ensure the health, safety and security of inmates, CDCR 

employees, contractors, and other persons and entities by prohibiting participation in activities 

under the End of Life Option Act. 
 

Reports, Studies and Documents Relied Upon 

 

1. California Correctional Health Care Services, Inmate Medical Services Policies and 

Procedures, Volume 1, Chapter 40, End of Life Option Act: Exemption Policy.  

http://www.cphcs.ca.gov/docs/imspp/IMSPP-v01-ch40.pdf 
 

2. California Medical Association, CMA On-Call.  Document #3459, January 2016. 

https://www.deathwithdignity.org/wp-content/uploads/2015/10/CMA_EOLOptionAct_Guidelines.pdf 
 

3. Oregon Administrative Rule 291-124-0005(3)(e). 

http://arcweb.sos.state.or.us/pages/rules/oars_200/oar_291/291_124.html 
 

Specific Purpose and Rationale for Each Section Adoption 

 

Subchapter 4. General Institution Regulations 

 

Article 8. Medical and Dental Services 

 

Section 3359.8 End of Life Option Act Exemption 

http://www.cphcs.ca.gov/docs/imspp/IMSPP-v01-ch40.pdf
https://www.deathwithdignity.org/wp-content/uploads/2015/10/CMA_EOLOptionAct_Guidelines.pdf
http://arcweb.sos.state.or.us/pages/rules/oars_200/oar_291/291_124.html
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Section 3359.8 is adopted to prevent inmates from accessing aid-in-dying drugs under the End 

of Life Option Act and to prohibit CDCR employees, independent contractors and other persons 

and entities from participating in activities under the End of Life Option Act.  This adoption is 

necessary to ensure the safety and security of inmates, CDCR employees, contractors and other 

persons and entities. 
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