Department of Corrections and Rehabilitation

NOTICE OF CHANGE TO
REGULATIONS
Sections: 3763 and 3767

Number:
18-08
Publication Date:
September 28, 2018
Effective Date:
To Be Announced

INSTITUTION POSTING AND CERTIFICATION REQUIRED
This notice announces proposed amendments to section 3763 and the adoption of new section 3767 of the California
Code of Regulations (CCR), Title 15, Crime Prevention and Corrections, Division 3, to incorporate into the CCR
provisions regarding flash incarceration of parolees.
PUBLIC COMMENT PERIOD
Any person may submit written comments about the proposed regulations by mail to the California Department of
Corrections and Rehabilitation, Regulation and Policy Management Branch (RPMB), P.O. Box 942883, Sacramento,
CA 94283-0001, or by e-mail to RPMB@cdcr.ca.gov. All written comments must be received by the close of the
public comment period November 14, 2018, at 5:00 p.m.
PUBLIC HEARING INFORMATION
A public hearing regarding these proposed regulations will be held November 14, 2018, from 10:00 a.m. to
11:00 a.m. in Conference Room 100N, located at 1515 S Street, North Building, Sacramento, CA, 95811. The
purpose of the hearing is to receive comments about this action. It is not a forum to debate the proposed regulations.
No decision regarding the permanent adoption of these regulations will be rendered at this hearing. Written
comments submitted during the prescribed comment period are given the same significance and weight as verbal
comments presented at the hearing. This hearing site is accessible to the mobility impaired.
POSTING
This Notice shall be posted immediately upon receipt at locations accessible to inmates, parolees, and employees in
each Department facility and field office not later than five calendar days after receipt. Also, facilities shall make this
Notice available for review by inmates in segregated housing who do not have access to the posted copies, and shall
distribute it to inmate law libraries and advisory councils. Certification of Posting, CDCR Form 621-A (Rev. 04/18),
shall be returned to the RPMB electronically by mail or email.
See Department Operations Manual
Sections 12010.12.1 and 12010.12.2 for posting and certification of posting procedures.
CONTACT PERSON
Inquiries regarding this notice should be directed to Josh Jugum, RPMB, by mail to California Department of
Corrections and Rehabilitation, P.O. Box 942883, Sacramento, CA 94283-0001, by telephone at (916) 445-2269, or
e-mail to RPMB@cdcr.ca.gov. Inquiries regarding the subject matter of these regulations may be directed to
Charles Bell, Division of Adult Parole Operations, at (916) 324-9325.
Original Signed By:

RALPH M. DIAZ
Secretary (A)
California Department of Corrections and Rehabilitation

Attachments

CDCR 1189 (REV. 06/18)

NOTICE OF PROPOSED REGULATIONS
California Code of Regulations
Title 15, Crime Prevention and Corrections
Department of Corrections and Rehabilitation
NOTICE IS HEREBY GIVEN that the Secretary of the California Department of Corrections and
Rehabilitation (CDCR) proposes to amend Section 3763, and adopt new Section 3767, of the California Code of
Regulations, Title 15, concerning flash incarceration of parolees.
PUBLIC HEARING:
Date and Time:

November 14, 2018 - 10:00 a.m. to 11:00 a.m.

Place:

California Department of Corrections and Rehabilitation
Conference Room 100N
1515 S Street, North Building
Sacramento, CA 95811

Purpose:

To receive comments about this action.

PUBLIC COMMENT PERIOD:
The public comment period will close November 14, 2018, at 5:00 p.m. Any person may submit written
comments by mail addressed to the primary contact person listed below, or by email to rpmb@cdcr.ca.gov,
before the close of the comment period. For questions regarding the subject matter of the regulations, call the
program contact person listed below.
CONTACT PERSONS:
Primary Contact

Back-Up

Program Contact

Josh Jugum
Telephone: (916) 445-2228
Regulation and Policy
Management Branch
P.O. Box 942883
Sacramento, CA 94283-0001

Y. Sun
Telephone: (916) 445-2269
Regulation and Policy
Management Branch
P.O. Box 942883
Sacramento, CA 94283-0001

C. Bell
Division of Adult Parole Operations
(916) 324-9325

AUTHORITY AND REFERENCE:
Government Code Section 12838.5 provides that commencing July 1, 2005, CDCR succeeds to, and is vested
with, all the powers, functions, duties, responsibilities, obligations, liabilities, and jurisdiction of abolished
predecessor entities, such as: Department of Corrections, Department of the Youth Authority, and Board of
Corrections.
Penal Code (PC) Section 5000 provides that commencing July 1, 2005, any reference to Department of
Corrections in this or any code, refers to the CDCR, Division of Adult Operations.
PC Section 5050 provides that commencing July 1, 2005, any reference to the Director of Corrections in this or
any other code, refers to the Secretary of the CDCR. As of that date, the office of the Director of Corrections is
abolished.
PC Section 5054 provides that commencing July 1, 2005, the supervision, management, and control of the State
prisons, and the responsibility for the care, custody, treatment, training, discipline, and employment of persons
confined therein are vested in the Secretary of the CDCR.
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PC Section 5055 provides that commencing July 1, 2005, all powers and duties previously granted to and
imposed upon the Department of Corrections shall be exercised by the Secretary of the CDCR.
PC Section 5058 authorizes the Director to prescribe and amend rules and regulations for the administration of
prisons and for the administration of the parole of persons.
INFORMATIVE DIGEST / POLICY STATEMENT OVERVIEW:
Effective July 1, 2013, Assembly Bill 117, Criminal Justice Realignment, added flash incarceration under Penal
Code (PC) Section 3000.08(e). Flash incarceration is a period of detention, between one and ten consecutive
days, in a city or a county jail due to a violation of a parolee’s conditions of parole.
This action will:
•

Establish the Department’s authority to impose upon parolees a period of incarceration of up to 10 days in a
county jail, as a remedial sanction for a parole violation, pursuant to statute.

•

Establish a limit, with specified exceptions, of three flash incarceration periods during the term of parole.

•

Update specified Department forms.

FORMS INCORPORATED BY REFERENCE:
CDCR Form 1676 (Rev. 04/13), Parole Violation Report
CDCR Form 1502-B (Rev. 05/15), Probable Cause Determination
CDCR Form 2278 (Rev. 06/18), Arrest Report
SPECIFIC BENEFITS ANTICIPATED BY THE PROPOSED REGULATIONS
The safety of California residents may be enhanced through improved parole supervision that allows for short
periods of local incarceration for minor parole violations, rather than revocation of parole and return to prison,
which may be beneficial for the rehabilitation of parolees.
EVALUATION OF
REGULATIONS

CONSISTENCY

/

COMPATIBILITY

WITH

EXISTING

LAWS

AND

Pursuant to Government Code 11346.5(a)(3)(D), the Department has determined the proposed regulations are not
inconsistent or incompatible with existing regulations. After conducting a review, the Department has concluded
that these are the only regulations that concern flash incarceration of parolees.
LOCAL MANDATES:
This action imposes no mandates on local agencies or school districts, or a mandate which requires
reimbursement of costs or savings pursuant to Government Code Sections 17500 - 17630.
FISCAL IMPACT STATEMENT:
•

Cost or savings to any state agency:

None

•

Cost to any local agency or school district that is required to be reimbursed:

None

•

Other nondiscretionary cost or savings imposed on local agencies:

None

•

Cost or savings in federal funding to the state:

None

EFFECT ON HOUSING COSTS:
The Department has made an initial determination that the proposed action will have no significant effect on
housing costs.
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COST IMPACTS ON REPRESENTATIVE PRIVATE PERSONS OR BUSINESSES:
The Department is not aware of any cost impacts that a representative private person or business would
necessarily incur in reasonable compliance with the proposed action.
SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT ON BUSINESS:
The Department has made an initial determination that the proposed regulations will not have a significant
statewide adverse economic impact directly affecting business, including the ability of California businesses to
compete with businesses in other states, because the proposed regulations place no obligations or requirements
on any business.
EFFECT ON SMALL BUSINESSES:
The Department has determined that the proposed regulations will not affect small businesses. This action has no
significant adverse economic impact on small business because they place no obligations or requirements on any
business.
RESULTS OF THE ECONOMIC IMPACT ASSESSMENT:
The Department has determined that the proposed regulation will have no effect on the creation of new, or the
elimination of existing, jobs or businesses within California, or effect the expansion of businesses currently doing
business in California.
The Department has determined that the proposed regulation will have no effect on worker safety or the state’s
environment.
The Department has determined that the proposed regulations may benefit the welfare of California residents by
improving rehabilitative outcomes for parolees.
CONSIDERATION OF ALTERNATIVES:
The Department must determine that no reasonable alternative considered by the Department or that has
otherwise been identified and brought to the attention of the Department would be more effective in carrying out
the purpose for which the action is proposed, would be as effective and less burdensome to affected private
persons than the proposed regulatory action, or would be more cost-effective to affected private persons and
equally effective in implementing the statutory policy or other provisions of law. Interested persons are invited
to present statements or arguments with respect to any alternatives to the changes proposed at the scheduled
hearing or during the written comment period.
AVAILABILITY OF PROPOSED TEXT AND INITIAL STATEMENT OF REASONS:
The Department has prepared and will make available the text and the Initial Statement of Reasons (ISOR) of the
proposed regulations. The rulemaking file for this regulatory action, which contains those items and all
information on which the proposal is based (i.e., rulemaking file) is available to the public upon request directed
to the Department's contact person. The proposed text, ISOR, and Notice of Proposed Action will also be made
available on the Department’s website: www.cdcr.ca.gov.
AVAILABILITY OF THE FINAL STATEMENT OF REASONS:
Following its preparation, a copy of the Final Statement of Reasons may be obtained from the Department’s
contact person.
AVAILABILITY OF CHANGES TO PROPOSED TEXT:
After considering all timely and relevant comments received, the Department may adopt the proposed regulations
substantially as described in this Notice. If the Department makes modifications which are sufficiently related to
the originally proposed text, it will make the modified text, with the changes clearly indicated, available to the
public for at least 15 days before the Department adopts, amends or repeals the regulations as revised. Requests
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for copies of any modified regulation text should be directed to the contact person indicated in this Notice. The
Department will accept written comments on the modified regulations for at least 15 days after the date on which
they are made available.
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TEXT OF PROPOSED REGULATIONS
In the following text, strikethrough indicates deleted text; underline indicates added text.
California Code of Regulations, Title 15, Division 3, Adult Institutions, Programs, and
Parole
The title of Subchapter 6, Article 19 is amended.
Subchapter 6, Article 19. Parole Violations, Flash Incarcerations, and Reports
3763. Petition for Revocation.
Section 3763(a) is amended:
Judicial Council of California Form CR 300 (Rev. 01/15), Petition for Revocation, which is
incorporated by reference, or the unique court form established by a court for this purpose in a
particular county, shall be utilized by the parole agent for submitting a recommendation for
revocation of parole to the court.
(a) The parole agent shall submit the Form CR 300, or the unique court form established by a
court for this purpose in a particular county, with the following attachments:
(1) CDCR Form 1676 (Rev. 04/13), Parole Violation Report
(2) CDCR Form 1502-B (Rev. 05/15), Probable Cause Determination
(3) CDCR Form 1521-B (Rev. 04/13), Criminal History, which is incorporated by reference
(4) CDCR Form 1244 (Rev. 4/13), Parole Violation History, which is incorporated by reference
(5) CDCR Form 1515 (Rev. 04/14), Notice and Conditions of Parole
(6) A printed copy of the completed automated CDCR 1515-Addendum (Rev. 04/13), Special
Conditions of Parole, which is incorporated by reference.
Section 3763 (b) is amended:
(b) When appropriate, the parole agent shall file a petition for prosecution with the local district
attorney’s office, utilizing the CDCR Form 2278 (Rev. 04/14 06/18), Arrest Report, which is
incorporated by reference, in addition to the documents described in Section 3763(a).
NOTE: Authority cited: Sections 5058 and 5058.3, Penal Code. Reference: Sections 1203.2,
3000.08(a), 3052, 3053, 3063, 5054 and 5076.2, Penal Code.
New Section 3767 is adopted.
3767.

Flash Incarcerations.

(a) The California Department of Corrections and Rehabilitation (CDCR) has the authority to
impose a period of flash incarceration, as defined in Penal Code Section 3000.08(e), in a city or
county jail as a remedial sanction upon parolees who violate conditions of parole. Flash
incarceration periods imposed by the Department shall not exceed 10 consecutive days. During
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a period of flash incarceration, the parolee is not revoked and their parole period shall continue
to run untolled (i.e., the period of parole will continue to be reduced on a day-to-day basis).
(b) Upon placement of a parole hold, and subsequent investigation, the parole agent may
recommend to the unit supervisor a parolee serve a period of flash incarceration as a remedial
sanction in lieu of revocation. The parole agent shall complete an automated CDCR Form 1500,
Parole Violation Decision Making Instrument, in the Parole Violation Disposition Tracking
System to make the recommendation. Upon such recommendation, the parole agent shall also
utilize the CDCR Form 1500 to recommend at least one additional remedial sanction to address
the parolee’s criminogenic need(s) as defined in Section 3000.
(c) Upon review and approval of a recommendation for flash incarceration on a
CDCR Form 1500 by a unit supervisor or higher, the parolee shall serve a period of flash
incarceration not to exceed 10 consecutive days from the day of arrest.
(1) Notification of the reasons for the detention shall be made to the parolee by the Department
in accordance with Section 3754.
(2) For purposes of calculating a flash incarceration period, the day of booking into a city or
county jail shall count as day one.
(d) The Department shall not impose more than three flash incarcerations as a sanction upon a
parolee during his or her term of parole. An exception to this limit shall be made upon a petition
for parole revocation being filed with the court. Upon every petition for parole revocation filed
with the court regarding the parolee, the three options for flash incarceration shall reset and be
made available for use by the Department.
(e) Once released from custody, the parolee shall report to the parole office to meet with a parole
agent on the first business day following release. Upon reporting, the parole agent shall
implement the remedial sanction(s) imposed in conjunction with the flash incarceration.
Note: Authority cited: Section 5054, Penal Code. Reference: Section 3000.08, Penal Code.

Proposed text NCR 18-08

9/28/18

2

INITIAL STATEMENT OF REASONS:
The California Department of Corrections and Rehabilitation (CDCR or the Department) proposes to amend
Section 3763 and adopt new Section 3767 of the California Code of Regulations (CCR), Title 15, Division 3,
Subchapter 6, Article 19, Parole Violations and Reports concerning the flash incarceration of parolees.
In June 2011, the Governor approved Assembly Bill 117, Criminal Justice Realignment, which added flash
incarceration under Penal Code (PC) Section 3000.08(e), effective July 1, 2013. Flash incarceration is a period of
detention in a city or a county jail due to a violation of a parolee’s conditions of parole. The length of the detention
period can range between one and ten consecutive days. These shorter periods of detention for violations of a
parolee’s conditions of parole appropriately punish a parolee while preventing the disruption in a work or home
establishment that typically arises from longer periods of detention. Additionally, these brief detentions can be
imposed more frequently if necessary.
Currently, the revocation process is used when the Department needs to incarcerate a parolee who has violated
conditions of parole. The revocation process can be lengthy and result in county jail time for up to 180 days and a
suspension of parole for the same length of time. Flash incarceration will also result in jail time; however, the time
spent in county jail under flash incarceration is limited to ten days. During this time the parole period is not
suspended and continues to run untolled (i.e., the parolee will continue to have time reduced from his or her parole
period on a day-to-day basis just as if he or she were in the community).
The use of flash incarceration is not new to California. In 2011, under Assembly Bill 109, county probation
departments were given authority to flash incarcerate under PC 3454. Currently, county probation departments
throughout the state utilize flash incarceration to address violations of offenders on post-release community
supervision. The use of flash incarceration will allow the Department to intervene with a swift and certain
short-term incarceration when parolees commit minor or technical violations of their parole conditions or the law.
Flash incarceration will serve as an intermediate/remedial sanction and as a means of meeting the corrective needs
of supervision without a lengthy detention or revoking parole.
The Department’s intermediate/remedial sanctions include, but are not limited to, increased levels of supervision,
referrals to community based program and residential treatment programs, curfews, and electronic in-home
detention monitoring. These proposed regulations add flash incarceration to the list of intermediate/remedial
sanctions available to the Department as a tool to address parole violations. Although flash incarceration can be
used to address all types of parole violations, the Department will use flash incarceration, along with other
intermediate/remedial sanctions, to address technical violations of parole outside of the revocation process. Some
examples of technical violations include drug use, failure to attend/participate in required programs, or on-going
non-compliant behavior. The objective of imposing intermediate/remedial sanctions is to discourage and deter the
parolee from violating any of their conditions of parole and ultimately reduce recidivism. Flash incarceration can
be a valuable tool as an intermediate/remedial sanction when staff has determined it necessary to disrupt negative
parolee behavior. When deciding to utilize any and all intermediate/remedial sanctions, including flash
incarceration, staff will always consider public safety.
These regulations are necessary to interpret and implement PC Section 3000.08(e) concerning flash incarceration.
The regulations clarify that the parolee shall be provided written notification of the flash incarceration and the
length of the flash incarceration. Additionally, the regulations establish that the parole agent must receive approval
from the unit supervisor in order to impose a period of flash incarceration. Flash incarceration is being limited to
three flash incarceration periods per parolee without filing a petition for revocation with the court. Once a petition
for revocation is filed with the court by the Department, the option to use the three flash incarcerations will once
again be available to the Department. The Department has put this limitation in place as a means to control the use
of flash incarceration as a remedial sanction by the Department.
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Consideration of Alternatives:
The Department must determine that no reasonable alternative considered, or that has otherwise been identified and
brought to the attention of the Department, would be more effective in carrying out the purpose for which this
action is proposed, would be as effective and less burdensome to affected private persons than the action proposed,
or would be more cost-effective to affected private persons and equally effective in implementing the statutory
policy or other provision of law.
Currently, no reasonable alternatives have been brought to the attention of the Department that would alter the
Department’s initial determination.
ECONOMIC IMPACT ASSESSMENT:
In accordance with Government Code Section 11346.3(b), the CDCR has made the following assessments
regarding the proposed regulations:
Significant Adverse Economic Impact on Business
The Department has made an initial determination that the proposed regulations will not have a significant
statewide adverse economic impact on business, including the ability of California businesses to compete with
businesses in other states, because the proposed regulations only affect parolees under CDCR supervision and place
no obligations or requirements on any business.
Creation of New or the Elimination of Existing Jobs within the State of California
The Department has determined that the proposed regulations will not have an impact on the creation of new, or the
elimination of existing, jobs within California. The proposed regulations place no requirements or restrictions on
businesses inside or outside of California, as they affect only California offenders released on parole.
Creation of New or the Elimination of Existing Businesses within the State of California
The Department has determined that the proposed regulations will not have an impact on the creation, expansion or
elimination of new or existing business within California. The proposed regulations place no requirements or
restrictions on businesses inside or outside of California, as they affect only California offenders released on parole.
Expansion of Businesses Currently Doing Business in the State of California
The Department has determined that the proposed regulations will not have an impact on the expansion of
businesses currently doing business in California. The proposed regulations place no requirements or restrictions on
businesses inside or outside of California, as they affect only California offenders released on parole.
Benefits of the Regulations
These regulations may benefit the welfare of California residents by helping to reducing recidivism and thereby
improve public safety. The regulations establish criteria for the flash incarceration of offenders who violate
conditions of parole. The proposed regulations will not affect worker safety or the State’s environment.
Materials Relied Upon:
The Department, in proposing amendments to these regulations, has not identified nor has it relied upon any
technical, theoretical, or empirical study, report, or similar document.
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Specific Purpose and Rationale for each Section, per Government Code 11346.2(b)(1):
Amended title of Article 19 is adopted.
Article 19 Parole Violations, Flash Incarcerations, and Reports.
3763. Petition for Revocation
Subsection 3763(a)(6) is amended to add revision dates for two forms referenced in this subsection. The
CDCR Form 1676 is unchanged but the correct revision date is being adopted. The CDCR Form 1502-B is
amended to add more space for writing violations. Additionally, CDCR Form 1515-Addendum has been automated
into the Department’s Strategic Offender Management System. Several Department forms have been automated in
recent years. The Department’s practice when automating a form as part of a rulemaking action has been to include
a printout of the form with the rulemaking documents noticed to the public. The contents of the form itself are not
being amended in this rulemaking action.
Subsection 3763(b) is amended to update the form revision date for CDCR Form 2278, Arrest Report. This form
is revised to include a third page to provide additional space for a synopsis of the arrest. The signature block, badge
number, and date for the reporting agent/officer and supervisor were moved from page two to page three of the
report. Additionally, non-substantive formatting changes were made.
3767. Flash Incarcerations.
New subsection 3767(a) is adopted to establish that CDCR has the authority to impose a period of flash
incarceration upon parolees who violate conditions of parole, and establishes that the period of flash incarceration
imposed shall not exceed 10 consecutive days, in accordance with Penal Code Section 3000.08(e). New language
establishes that during a period of flash incarceration the parole period continues to run. Because PC 3000.08(e)
does not revoke the parole period this language is necessary to makes clear that the parole period is not tolled
(stopped) during a period of flash incarceration.
New subsection 3767(b) is adopted to establish that the Department must investigate a parole violation and use the
automated CDCR Form 1500, Parole Violation Decision Making Instrument, to recommend flash incarceration as a
remedial sanction and at least one additional remedial sanction to address parolee criminogenic needs. Several
Department forms have been automated in recent years. The Department’s practice when including an automated
form as part of a rulemaking action has been to include a printout of the form with the rulemaking documents
noticed to the public. The contents of the form itself are not being amended in this rulemaking action. A
criminogenic need is an attribute of an offender that is directly linked to criminal behavior. DAPO requires an
additional remedial sanction to correct the identified behavior over the long term. The new language is necessary
for consistent application by the Department when using flash incarceration as a remedial sanction.
New subsection 3767(c) is adopted to establish that an approval from a unit supervisor or higher is required before
a parolee can be placed into custody to serve a period of flash incarceration. This provision is necessary as an
additional level of review to help protect parolees from unwarranted incarceration.
New subsection 3767(c)(1) is adopted to establish that the Department shall, pursuant to Section 3754, provide,
within three business days, written notice to the parolee noticing them of the violation(s) and the length of the flash
incarceration. This language is necessary to ensure that the parolee receives written notice of the flash
incarceration and the length of the time the parolee will be incarcerated on the flash incarceration, as required by
existing regulatory provisions.
New subsection 3767(c)(2) is adopted to establish that the day of booking into custody (confinement in a city or
county jail facility) shall count as day one when it is determined that flash incarceration is the appropriate sanction
to address the parolee’s conduct. Because PC 3000.08 does not specify how days are to be calculated, the new
language establishes how flash incarceration days will be calculated.
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New subsection 3767(d) is adopted to establish that the Department shall not impose more than three flash
incarceration periods upon a parolee without filing a petition for parole revocation. After the third use, flash
incarceration cannot be used by the Department again until a referral to the court for revocation is made. Upon
every petition filed with the court for revocation, the flash incarceration period shall reset to make the three flash
incarcerations options available for use by the Department as a remedial sanction. This provision is necessary to
avoid overuse of flash incarceration as a sanction. DAPO has determined that three violations that have led to the
use of flash incarceration shows a pattern of non-compliance, and a higher level of intervention is needed.
New subsection 3767(e) is adopted to establish that the parolee is responsible for reporting to the parole office
upon release from custody. This subsection also establishes that the parole agent shall implement remedial
sanctions upon the parolee’s release from custody. The new language is necessary to enforce the Department’s
efforts to protect the community and maintain public safety by requiring the parolee to report to the parole office
upon release from custody.
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