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BPH RN 16-01: NOTICE OF PROPOSED ACTION 
 

Title 15. CRIME PREVENTION AND CORRECTIONS 

Division 2. BOARD OF PAROLE HEARINGS 

CHAPTER 3. PAROLE RELEASE 

ARTICLE 2. INFORMATION CONSIDERED 

 

Amendment of Section 2240 

Comprehensive Risk Assessments 

(previously: Psychological Risk Assessments for Life Inmates) 

 

 

NOTICE IS HEREBY GIVEN that the Executive Officer of the Board of Parole Hearings 

(board), pursuant to the authority granted by Government Code section 12838.4 and Penal Code 

sections 3052 and 5076.2, authorizes the board to adopt the proposed Amended Section 2240 of 

the California Code of Regulations (CCR), Title 15, Division 2, concerning Psychological Risk 

Assessments for Life Inmates. 

 

 

AUTHORITY AND REFERENCE  
 

Government Code section 12838.4 vests the board with all the powers, duties, responsibilities, 

obligations, liabilities, and jurisdiction of the Board of Prison Terms and Narcotic Addict 

Evaluation Authority, which no longer exist.  

 

Penal Code section 3052 vests with the board the authority to establish and enforce rules and 

regulations under which prisoners committed to state prisons may be allowed to go upon parole 

outside of prison when eligible for parole.  

 

Penal Code section 5076.2 requires the board promulgate, maintain, publish, and make available 

to the general public a compendium of its rules and regulations.  

 

Penal Code section 3041 requires the board to meet with each inmate before the inmate’s 

minimum eligible parole for the purpose of reviewing and documenting the inmate’s activities.      

 

Penal Code section 3041.5 establishes the requirements and conditions concerning parole denial 

and guidelines concerning the inmate’s right to petition the board concerning the results.     

 

Penal Code section 3051 establishes the youth offender parole hearings and the procedures for 

reviewing the parole suitability of any prisoner who was under the age of 23 at the time of his or 

her controlling offense.   

 

Penal Code section 11190 establishes the Western Interstate Corrections Compact, which 

provides for the development, and execution of programs, the co-operations for the confinement, 

treatment, and rehabilitation of offenders.    

 

Penal Code section 11193 requires that any inmate under the jurisdiction of the California 

Department of Corrections and Rehabilitation, imprisoned in another state, shall be entitled to all 
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hearings, within 120 days of the time and under the same standards, which are normally 

accorded to persons similarly sentenced who are confined in institutions in this state.     

 

The California Court of Appeal (First Appellate District) case In re Lugo and In re Rutherford 

required a remedial plan to be agreed upon by all parties to reduce the parole hearing backlog 

and bring the board in compliance with state law.  (In re Lugo (2008) 164 CalApp.4th 1522; In 

re Rutherford, Cal. Super. Ct., Marin County, No. SC135399A.) 

 

The California Court of Appeal (Third Appellate District) case Sherman-Bey v. Shaffer found the 

language of prior section 2240(b) lacks clarity because the term “may use” was permissive and 

“actuarially derived and structured professional judgment” was not easily understood by 

laypersons. (Sherman-Bey v. Shaffer, 2016 WL 193508, Case No. C077499.) 

 

The Federal Eastern District Court of California case Johnson v. Shaffer approved a stipulated 

agreement between the parties requiring the discontinuation of subsequent risk assessments, 

replacement with comprehensive risk assessments, and a pre-hearing process through which 

inmates can object to factual errors. (Johnson v. Shaffer (E.D. Cal. May 26, 2016) No. 2:12-cv-

1059, Doc. 167 [order approving stipulated agreement].)  

 

 

PUBLIC COMMENT PERIOD  
 

Any interested person, or his or her authorized representative, may submit written comments 

relevant to the proposed regulations to the board. THE WRITTEN COMMENT PERIOD ON 

THIS PROPOSED REGULATORY ACTION WILL COMMENCE ON NOVEMBER 4, 

2016, AND WILL CLOSE AT 5:00 P.M. ON DECEMBER 19, 2016. For comments to be 

considered by the board, they must be submitted in writing to the board’s Contact Person 

identified in this Notice no later than the close of the comment period.  

 

 

CONTACT PERSON  
 

Please direct requests for copies of the Initial Statement of Reasons, the Proposed Text of the 

Regulation, or other information upon which the rulemaking is based to:  

 

Heather L. McCray, Senior Staff Attorney  

Board of Parole Hearings  

P.O. Box 4036  

Sacramento, CA 95812-4036  

Phone: (916) 322-6729 

Facsimile: (916) 322-3475  

E-mail: BPH.Regulations@cdcr.ca.gov  

 

If Heather McCray is unavailable, please contact Chief Counsel, Jennifer Neill at 

Jennifer.Neill@cdcr.ca.gov. In any such inquiries, please identify the action by using the board’s 

regulation control number BPH RN 16-01.  
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NO PUBLIC HEARING SCHEDULED  
 

The board has not scheduled a public hearing on this proposed regulatory action. However, the 

board will hold a hearing if it receives a written request for a public hearing from any interested 

person, or his or her authorized representative, no later than 15 days before the close of the 

written comment period. Written or facsimile comments submitted during the prescribed 

comment period have the same significance and influence as oral comments presented at a public 

hearing.  

 

If scheduled, the purpose of a public hearing would be to receive oral comments about the 

proposed regulations. It would not be a forum to debate the proposed regulations, and no 

decision regarding the permanent adoption of the proposed regulations would be rendered at a 

public hearing. The members of the board would not necessarily be present at a public hearing.  

 

 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW  
 

The Board of Parole Hearings (board) proposes to amend California Code of Regulations, title 

15, section 2240, which governs Comprehensive Risk Assessments (previously Psychological 

Risk Assessment for Life Inmates).  

 

In 2006, the board formed the Forensic Assessment Division (FAD) Lifer Unit, comprised of 

psychologists who prepare risk assessments for use by hearing panels when determining an 

inmate’s suitability for parole.   

 

On April 20, 2012, the class action case Johnson v. Shaffer was filed, challenging the 

constitutionality of the protocol adopted by [the FAD] for use in the preparation of psychological 

evaluations to be considered in determining the suitability of class members for parole. On May 

26, 2016, the court approved the parties’ negotiated settlement agreement.  (Johnson v. Shaffer 

(E.D. Cal. May 26, 2016) No. 2:12-cv-1059, Doc. 167 [order approving stipulated agreement].) 

 

In 2014, while the Johnson case was still pending, the Sacramento County Superior Court 

determined that language in subdivision (d) of section 2240 was vague and confusing.  This 

decision was upheld by the California Third District Court of Appeal.  (Sherman-Bey v. Shaffer, 

2016 WL 193508, Case No. C077499.) 

 

This proposed regulation package is necessary to implement, interpret, and comply with the 

court’s decision ordering implementation of the Johnson v. Shaffer stipulated agreement, the 

court order in Sherman-Bey v. Shaffer, and Penal Code Sections 3041, 3041.5, 3051, 11190, and 

11193.  The amendments included in this proposed action are intended to clarify, and increase 

efficiency for, comprehensive risk assessments, which will better meet the needs for inmates 

subject to the board’s parole authority as well as other stakeholders.   
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ANTICIPATED BENEFITS OF THE PROPOSED REGULATIONS:  

 

Updating the language to require risk assessment tools to be “generally accepted” will benefit 

inmates, victims, hearing panels, and the public by ensuring that any instruments FAD 

psychologists use to assess risk have been deemed appropriate by the general psychology 

community.  These amendments will also benefit all stakeholders by providing greater clarity 

about the requirements for these instruments. 

 

Eliminating the shorter “Subsequent Risk Assessments” and instead mandating a new 

“Comprehensive Risk Assessment” every three years benefits all stakeholders.  Since the hearing 

panels will have access to a more current and robust evaluation of the inmate’s risk at every 

hearing, the panels will be better informed, which will assist them in reaching increasingly 

accurate decisions regarding an inmate’s suitability.  This will not only benefit inmates by 

ensuring that suitable inmates will be granted parole, but also benefit victims and the general 

public by ensuring that inmates who continue to pose an unreasonable risk to public safety are 

denied parole. 

 

Developing the pre-hearing appeal process to lodge objections to factual errors in a 

comprehensive risk assessment prior to the hearing will similarly benefit multiple stakeholders.  

Allowing these issues to be resolved prior to a hearing will benefit inmates by ensuring that only 

accurate information is used during the hearing to assess the inmate’s current suitability for 

parole.  Additionally, the pre-hearing process will reduce the number of postponements, which 

will benefit victims and all other hearing participants by reducing the number of wasted travel 

and appearances for hearings that ultimately do not go forward.  Moreover, retaining an inmate’s 

right to object to or clarify statements that the risk assessment attributed to the inmate or respond 

to any of the clinician’s observations, opinions, or diagnoses ensures that hearing panels have the 

most accurate information possible when assessing an inmate’s suitability for parole.  

 

Finally, clarifying the FAD’s authority with respect to inmates housed out of state will benefit 

out-of-state inmates by clarifying that they may be able to receive a risk assessment if licensing, 

confidentiality, and other restraints permit it, and the board exercises its discretion to prepare the 

assessment. 

 

 

DETERMINATION OF INCONSISTENCY/INCOMPATIBILITY WITH EXISTING 

STATE REGULATIONS:  
 

The board has determined that this proposed regulation is not inconsistent or incompatible with 

existing regulations. After conducting a review for any regulations that would relate to or affect 

this area, the board has concluded that these are the only regulations that concern the board’s role 

and requirements in performing a Comprehensive Risk Assessment prior to the parole 

consideration hearing or parole reconsideration hearing for an inmate subject to the parole 

authority of the board.   
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DISCLOSURES REGARDING THE PROPOSED ACTION 

 

Local Mandates: The board has determined that the proposed action imposes no mandate upon 

local agencies or school districts.  

 

Fiscal Impact Statement: The board has made the following initial determinations:  

o Cost to any local agency or school district which must be reimbursed in accordance with 

Government Code §§ 17500 through 17630: None  

o Cost or savings to any state agency: None: In the prior fiscal year, the board requested 

and was granted position authority for three additional psychologist positions to meet the 

new requirements for Comprehensive Risk Assessments to be completed every three 

years instead of every five years.  This means these new positions were established, but 

the board absorbed the costs with its existing budget.  Additionally, the board had no 

discretion under the court order with respect to increasing the frequency of the 

Comprehensive Risk Assessments.  Therefore, the regulations regarding the increase in 

frequency necessitating the new positions are only codifying the board’s current 

mandated process, and will not result in any additional discretionary costs or savings to 

the board. 

o Other non-discretionary cost or savings imposed on local agencies: None  

o Cost or savings in federal funding to the state: None  

 

Significant Statewide Adverse Economic Impact on Business: The board has determined that 

there is no significant, statewide adverse economic impact directly affecting business, including 

the ability of California businesses to compete with businesses in other states.  

 

Cost Impacts on Representative Private Persons or Businesses: The board is not aware of any 

cost impacts that a representative private person or business would necessarily incur in 

reasonable compliance with the proposed action.  

 

Assessment of Effects on Job and/or Business Creation, Elimination or Expansion: The 

board has determined that adoption of this regulation will not: (1) create or eliminate jobs within 

California; (2) create new businesses or eliminate existing business within California; or (3) 

affect the expansion of businesses currently doing business within California. While three new 

psychologist positions were previously established to implement the increased frequency of the 

comprehensive risk assessments, as mandated by the court’s order in Johnson v. Shaffer, the 

adoption of these regulations will not result in the creation or elimination of any additional jobs. 

 

Effect on Housing Costs: The board has made an initial determination that the proposed action 

will have no significant effect on housing costs because housing costs are not affected by the 

internal processes governing the board’s role and requirements in performing a Comprehensive 

Risk Assessment prior to the parole consideration hearing or parole reconsideration hearing for 

an inmate subject to the parole authority of the board.   

 

Small Business Determination: The board has determined that the proposed regulation does not 

have a significant adverse economic impact on small business because small businesses are not 

affected by the internal processes governing the board’s role and requirements in performing a 

Comprehensive Risk Assessment prior to the parole consideration hearing or parole 

reconsideration hearing for an inmate subject to the parole authority of the board. 
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RESULTS OF THE ECONOMIC IMPACT ANALYSIS/ASSESSMENT  
 

The board concludes that it is (1) unlikely that the proposed regulations will create or eliminate 

any jobs in California, (2) unlikely that the proposed regulations will create any new business or 

eliminate any existing businesses, and (3) unlikely that the proposed regulations will result in the 

expansion of businesses currently doing business within the state.  

 

Anticipated Benefits to the health and welfare of California residents, worker safety, and 

the state’s environment: As further explained in the Economic Impact Analysis, contained 

within the Initial Statement of Reasons, the proposed shift toward comprehensive risk 

assessments for regularly scheduled hearings, rather than the shorter subsequent risk 

assessments, will provide hearing officers charged with determining an inmate’s suitability for 

parole with a greater understanding of the inmate’s psychological features and their impact on 

his or her risk of violence.  Additionally, the regulations increase protections to both victims and 

inmates by ensuring greater accuracy of risk assessments through newly implemented pre-

hearing and at-hearing objection and clarification processes.  This increased accuracy and 

hearing officers’ enhanced understanding of an inmate’s risk of violence when determining 

suitability will, in turn, promote both inmate rehabilitation and better protection of public safety. 

 

 

CONSIDERATION OF ALTERNATIVES  
 

The board must determine that no reasonable alternative it considered, or that has otherwise been 

identified and brought to its attention, would be more effective in carrying out the purpose for 

which the action is proposed, or would be as effective and less burdensome to affected private 

persons, than the proposed regulatory action, or would be more cost-effective to affected private 

persons and equally effective in implementing the statutory policy or other provision of law. 

Interested parties are accordingly invited to present statements or arguments with respect to any 

alternatives to the proposed changes during the public comment period.  

 

 

AVAILABILITY OF PROPOSED TEXT  
 

The board will make the rulemaking file available to the public throughout the rulemaking 

process at its offices located at 1515 K Street, Suite 600, Sacramento, California. As of the date 

this Notice is published in the Office of Administrative Law’s Notice Register, the rulemaking 

file consists of this Notice, Form 400 (Notice of Submission of Regulation), the Proposed Text 

of the Regulation and Initial Statement of Reasons. Copies of any of these documents may be 

obtained by contacting the board’s Contact Person identified in this notice at the mailing address, 

fax number, or email address listed above or by visiting the board’s website at: 

http://www.cdcr.ca.gov/BOPH/reg_revisions.html.  

 

 

AVAILABILITY OF CHANGES TO PROPOSED TEXT  
 

After considering all timely and relevant comments received, the board may adopt the proposed 

regulations substantially as described in this Notice. If the board makes modifications which are 

sufficiently related to the originally proposed text, it will make the modified text (with the 
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changes clearly indicated) available to the public for at least 15 days before the board adopts the 

regulations as revised. Please send requests for copies of any modified regulation text to the 

attention of the Contact Person identified in this Notice or by visiting the board’s website at 

http://www.cdcr.ca.gov/BOPH/reg_revisions.html. If the board makes modifications, the board 

will accept written comments on the modified regulations for 15 days after the date on which 

they are made available.  

 

 

AVAILABILITY OF THE FINAL STATEMENT OF REASONS  
 

Upon its completion, copies of the Final Statement of Reasons may be obtained by contacting the 

board’s Contact Person identified in this notice at the mailing address, phone number, fax 

number, or email address listed above or by visiting the board’s website at: 

http://www.cdcr.ca.gov/BOPH/reg_revisions.html.  

 

**END** 
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PROPOSED REGULATORY TEXT 
 

Proposed additions are indicated by underline and deletions are indicated by strikethrough.  

 

BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS 

TITLE 15. CRIME PREVENTION AND CORRECTIONS 

DIVISION 2. BOARD OF PAROLE HEARINGS 

CHAPTER III. PAROLE RELEASE 

ARTICLE 2. INFORMATION CONSIDERED 

 

§ 2240. Psychological Comprehensive Risk Assessments for Life Inmates.   

 

(a) Prior to a life inmate's initial parole consideration hearing, a Comprehensive Risk Assessment 

will be performed by a licensed psychologist employed by the Board of Parole Hearings, except 

as provided in subsection (g).Licensed psychologists employed by the Board of Parole Hearings 

shall prepare comprehensive risk assessments for use by hearing panels.  The psychologists shall 

consider the current relevance of any risk factors impacting an inmate’s risk of violence.  The 

psychologists shall incorporate standardized approaches, generally accepted in the psychological 

community, to identify, measure, and categorize the inmate’s risk of violence.   

(1) In the case of a life inmate who has already had an initial parole consideration hearing but for 

whom a Comprehensive Risk Assessment has not been prepared, a Comprehensive Risk 

Assessment shall be performed prior to the inmate's next scheduled subsequent hearing, unless a 

psychological report was prepared prior to January 1, 2009.  

(2) Psychological reports prepared prior to January 1, 2009 are valid for use for three years, or 

until used at a hearing that was conducted and completed after January 1, 2009, whichever is 

earlier. For purposes of this section, a completed hearing is one in which a decision on parole 

suitability has been rendered.  

 

(b) A Comprehensive Risk Assessment will be completed every five years. It will consist of both 

static and dynamic factors which may assist a hearing panel or the board in determining whether 

the inmate is suitable for parole. It may include, but is not limited to, an evaluation of the 

commitment offense, institutional programming, the inmate's past and present mental state, and 

risk factors from the prisoner's history. The Comprehensive Risk Assessment will provide the 

clinician's opinion, based on the available data, of the inmate's potential for future violence. 

Board of Parole Hearings psychologists may incorporate actuarially derived and structured 

professional judgment approaches to evaluate an inmate's potential for future violence.When 

preparing a risk assessment under this section for a youth offender, the psychologist shall also 

take into consideration the youth factors described in Penal Code section 3051, subdivision (f)(1) 

and their mitigating effects. 

 

(c) In the five-year period after a Comprehensive Risk Assessment has been completed, life 

inmates who are due for a regularly scheduled parole consideration hearing will have a 

Subsequent Risk Assessment completed by a licensed psychologist employed by the Board of 

Parole Hearings for use at the hearing. This will not apply to documentation hearings, cases 

coming before the board en banc, progress hearings, three year reviews of a five-year denial, 

rescission hearings, postponed hearings, waived hearings or hearings scheduled pursuant to court 
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order, unless the board's chief psychologist or designee, in his or her discretion, determines a 

new assessment is appropriate under the individual circumstances of the inmate's case.  

The Subsequent Risk Assessment will address changes in the circumstances of the inmate's case, 

such as new programming, new disciplinary issues, changes in mental status, or changes in 

parole plans since the completion of the Comprehensive Risk Assessment. The Subsequent Risk 

Assessment will not include an opinion regarding the inmate's potential for future violence 

because it supplements, but does not replace, the Comprehensive Risk Assessment.A risk 

assessment shall not be finalized until the Chief Psychologist or a Senior Psychologist has 

reviewed the risk assessment to ensure that the psychologist’s opinions are based upon adequate 

scientific foundation, and reliable and valid principles and methods have been appropriately 

applied to the facts of the case.  A risk assessment shall become final on the date on which it is 

first approved by the Chief Psychologist or a Senior Psychologist. 

 

(d) The CDCR inmate appeal process does not apply to the psychological evaluations prepared 

by the board's psychologists. In every case where the hearing panel considers a psychological 

report, the inmate and his/her attorney, at the hearing, will have an opportunity to rebut or 

challenge the psychological report and its findings on the record. The hearing panel will 

determine, at its discretion, what evidentiary weight to give psychological reports.(1) Risk 

assessments shall be prepared for all initial and subsequent parole consideration hearings and all 

subsequent parole reconsideration hearings for inmates housed within the State of California if, 

on the date of the hearing, more than three years will have passed since the most recent risk 

assessment became final. 

(2) The board may prepare a risk assessment for inmates housed outside of California. 

 

(e) If a hearing panel identifies a substantial error in a psychological report, as defined by an 

error which could affect the basis for the ultimate assessment of an inmate's potential for future 

violence, the board's chief psychologist or designee will review the report to determine if, at his 

or her discretion, a new report should be completed. If a new report is not completed, an 

explanation of the validity of the existing report shall be prepared.(1) If an inmate or the inmate’s 

attorney of record believes that a risk assessment contains a factual error that materially impacts 

the risk assessment’s conclusions regarding the inmate’s risk of violence, the inmate or attorney 

of record may send a written objection regarding the alleged factual error to the Chief Counsel of 

the board, postmarked or electronically received no less than 30 calendar days before the date of 

the hearing. 

(2) For the purposes of this section, “factual error” is defined as an explicit finding about a 

circumstance or event for which there is no reliable documentation or which is clearly refuted by 

other documentation.  Factual errors do not include disagreements with clinical observations, 

opinions, or diagnoses or clarifications regarding statements the risk assessment attributed to the 

inmate. 

(3) The inmate or attorney of record shall address the written objection to “Attention: Chief 

Counsel / Risk Assessment Objection.”  Electronic messages sent after board business hours or 

on a non-business day will be deemed received on the next business day. 

 

(f) If a hearing panel identifies at least three factual errors the board's chief psychologist or 

designee will review the report and determine, at his or her discretion, whether the errors 

invalidate the professional conclusions reached in the report, requiring a new report to be 
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prepared, or whether the errors may be corrected without conducting a new evaluation.(1) Upon 

receipt of a written objection to an alleged factual error in the risk assessment, or on the board’s 

own referral, the Chief Counsel shall review the risk assessment and determine whether the risk 

assessment contains a factual error as alleged. 

(2) Following the review, the Chief Counsel shall take one of the following actions: 

(A) If the Chief Counsel determines that the risk assessment does not contain a factual error as 

alleged, the Chief Counsel shall overrule the objection, issue a miscellaneous decision explaining 

the result of the review, and promptly provide a copy of the miscellaneous decision to the inmate 

or attorney of record when a decision is made, but in no case less than 10 days prior to the 

hearing. 

(B) If the Chief Counsel determines that the risk assessment contains a factual error as alleged, 

the Chief Counsel shall refer the matter to the Chief Psychologist. 

 

(g) Life inmates who reside in a state other than California, including those under the Interstate 

Compact Agreement, may not receive a Comprehensive Risk Assessment, Subsequent Risk 

Assessment or other psychological evaluation for the purpose of evaluating parole suitability due 

to restraints imposed by other state's licensing requirements, rules of professional responsibility 

for psychologists and variations in confidentiality laws among the states. If a psychological 

report is available, it may be considered by the panel for purpose of evaluating parole suitability 

at the panel's discretion only if it may be provided to the inmate without violating the laws and 

regulations of the state in which the inmate is housed.(1) Upon referral from the Chief Counsel, 

the Chief Psychologist shall review the risk assessment and opine whether the identified factual 

error materially impacted the risk assessment’s conclusions regarding the inmate’s risk of 

violence.  The Chief Psychologist shall prepare an addendum to the risk assessment documenting 

his or her opinion and notify the Chief Counsel of the addendum. 

(2) Upon receipt of the Chief Psychologist’s addendum, the Chief Counsel shall promptly, but in 

no case less than 10 days prior to the hearing, take one of the following actions: 

(A) If the Chief Psychologist opined that the factual error did not materially impact the risk 

assessment’s conclusions regarding the inmate’s risk of violence, the Chief Counsel shall 

overrule the objection, issue a miscellaneous decision explaining the result of the review, and 

provide a copy of the miscellaneous decision and Chief Psychologist’s addendum to the inmate 

or attorney of record prior to the hearing. 

(B) If the Chief Psychologist opined that the factual error did materially impact the risk 

assessment’s conclusions regarding the inmate’s risk of violence, the Chief Counsel shall issue a 

miscellaneous decision explaining the result of the review, order a new or revised risk 

assessment, postpone the hearing if appropriate under section 2253, subdivision (d) of these 

regulations, and provide a copy of the miscellaneous decision and Chief Psychologist’s 

addendum to the inmate or attorney of record.  Impacted risk assessments shall be permanently 

removed from the inmate’s central file. 

 

(h) The provisions of this section shall not apply to medical parole hearings pursuant to Penal 

Code section 3550 or applications for sentence recall or resentencing pursuant to Penal Code 

section 1170.If the Chief Counsel receives a written objection to an alleged factual error in the 

risk assessment that is postmarked or electronically received less than 30 calendar days before 

the hearing, the Chief Counsel shall determine whether sufficient time exists to complete the 

review process described in subdivisions (f) and (g) of this section no later than 10 days prior to 
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the hearing.  If the Chief Counsel determines that sufficient time exists, the Chief Counsel and 

Chief Psychologist may complete the review process in the time remaining before the hearing.  If 

the Chief Counsel determines that insufficient time exists, the Chief Counsel may refer the 

objection to the hearing panel for consideration.  The Chief Counsel’s decision not to respond to 

an untimely objection is not alone good cause for either a postponement or a waiver under 

section 2253 of these regulations. 

 

(i)(1) If an inmate or the inmate’s attorney of record raises an objection to an alleged factual 

error in a risk assessment for the first time at the hearing, the hearing panel shall first determine 

whether the inmate has demonstrated good cause for failing to submit a written objection 30 or 

more calendar days before the hearing.  If the inmate has not demonstrated good cause, the 

presiding hearing officer may overrule the objection on that basis alone.  If good cause is 

established, the hearing panel shall consider the objection and proceed with either paragraph (3) 

or (4) of this subdivision. 

(2) For the purpose of this subdivision, good cause is defined as an inmate’s excused failure to 

timely object to the risk assessment earlier than he or she did. 

(3) If the hearing panel determines the risk assessment may contain a factual error that materially 

impacts the risk assessment’s conclusions regarding the inmate’s risk of violence, the presiding 

hearing officer shall identify each alleged factual error in question and refer the risk assessment 

to the Chief Counsel for review under subdivision (f) of this section.   

(A) If other evidence before the hearing panel is sufficient to evaluate the inmate’s suitability for 

parole, the hearing panel shall disregard the alleged factual error, as well as any conclusions 

affected by the alleged factual error, and complete the hearing.   

(B) If other evidence before the hearing panel is insufficient to evaluate the inmate’s suitability 

for parole, the presiding hearing officer shall postpone the hearing under section 2253, 

subdivision (d) of these regulations pending the review process described in subdivisions (f) and 

(g) of this section.  

(4) If the hearing panel determines the risk assessment does not contain a factual error that 

materially impacts the risk assessment’s conclusions regarding the inmate’s risk of violence, the 

presiding hearing officer shall overrule the objection and the hearing panel shall complete the 

hearing.  

 

(j) Notwithstanding subdivision (i), an inmate shall have the opportunity at a hearing to object to 

or clarify any statements a risk assessment attributed to the inmate, or respond to any clinical 

observations, opinions, or diagnoses in a risk assessment. 

 

NOTE: Authority cited: Section 12838.4, Government Code; and Sections 3052 and 5076.2, 

Penal Code. Reference: Sections 3041, 3041.5, 3051, 11190, and 11193, Penal Code; In re Lugo, 

(2008) 164 CalApp.4th 1522; In re Rutherford, Cal. Super. Ct., Marin County, No. SC135399A.  
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BPH RN 16-01: INITIAL STATEMENT OF REASONS 
 

TITLE 15. CRIME PREVENTION AND CORRECTIONS 

DIVISION 2. BOARD OF PAROLE HEARINGS 

CHAPTER 3. PAROLE RELEASE 

ARTICLE 2. INFORMATION CONSIDERED 

 

Amendment of Section 2240 
Comprehensive Risk Assessments 

 

INTRODUCTION: 

 

Section 2240 governs the use of “Comprehensive Risk Assessments” for parole suitability 

hearings before the Board of Parole Hearings (board).   

 

In 2006, the board formed the Forensic Assessment Division (FAD) Lifer Unit, comprised of 

psychologists who prepare risk assessments for use by hearing panels when determining an 

inmate’s suitability for parole.   

 

On April 20, 2012, the class action case Johnson v. Shaffer was filed, challenging the 

constitutionality of the protocol adopted by [the FAD] for use in the preparation of psychological 

evaluations to be considered in determining the suitability of class members for parole. On May 

26, 2016, the court approved the parties’ negotiated settlement agreement.  (Johnson v. Shaffer 

(E.D. Cal. May 26, 2016) No. 2:12-cv-1059, Doc. 167 [order approving stipulated agreement].) 

 

In 2014, while the Johnson case was still pending, the Sacramento County Superior Court 

determined that language in subdivision (d) of section 2240 was vague and confusing.  This 

decision was upheld by the California Third District Court of Appeal.  (Sherman-Bey v. Shaffer, 

2016 WL 193508, Case No. C077499.) 

 

This proposed regulation package is submitted to comply with the court orders in Johnson and 

Sherman-Bey so that the section governing comprehensive risk assessments is clearer, more 

efficient, and better meets the needs for inmates and stakeholders.   

 

 

PROBLEM STATEMENT: 

 

First, as currently written, section 2240(b) states in part, “Board of Parole Hearings psychologists 

may incorporate actuarially derived and structured professional judgment approaches to evaluate 

an inmate’s potential for future violence.”  However, in Sherman-Bey, the court held that the 

phrases providing that psychologists “may” use the specific tools and that the tools used must be 

“actuarially derived” were vague and needed to be amended.   (Sherman-Bey v. Shaffer, 2016 WL 

193508, Case No. C077499.)  The regulation must be updated to effectuate this change. 

 

Second, as currently written, section 2240 requires FAD psychologists to complete a 

“Comprehensive Risk Assessment” only when more than five years had passed since the inmate’s 

last comprehensive risk assessment and to complete a shorter “Subsequent Risk Assessment” for 

any hearings scheduled in less than five years.  However, the court-approved Johnson settlement 

agreement eliminated “Subsequent Risk Assessments” and requires instead that FAD 

psychologists complete a full “Comprehensive Risk Assessment” for any hearing scheduled more 
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than three years from the date on which the last risk assessment was approved.  The regulation 

must be updated to effectuate this change. 

 

Third, as currently written, when an inmate or attorney wishes to challenge alleged errors in a risk 

assessment, section 2240(d) requires the inmate or attorney to raise the issue at the hearing 

because the inmate appeal process does not apply to risk assessments.  However, the court-

approved Johnson settlement agreement required the board to develop an appeal process to allow 

inmates or their attorneys to “lodge timely written objections asserting factual errors . . . before 

their parole consideration hearing occurs.”  (Johnson v. Shaffer (E.D.Cal. October 2, 2015, No. 

2:12-cv-1059, Doc. 79, page 5, paragraph 7.) The regulation must be updated to effectuate this 

change. 

 

 

PURPOSE:  

 

The board proposes to amend California Code of Regulations, title 15, section 2240, as follows:   

 

Subdivision (a) is amended to clarify that psychologists who administer Comprehensive Risk 

Assessments must be both licensed and employed by the board.  Subdivision (a) also now clarifies 

the purpose of the risk assessment by using the Kelly-Frye standard of using “generally accepted” 

approaches when applying scientific evidence, previously contained in subdivision (b). The court 

noted “The Kelly-Frye language is the standard that California courts use in determining whether 

scientific evidence is admitted into a trial.” (People v. Kelly (1976) 17 Cal.3d 24, 27.) This 

amendment clarifies that any tools, instruments, or approaches used by the psychologists must 

adhere be generally accepted in the psychology community.   

 

Subsections (a)(1) and (a)(2) are deleted because the scheduling of new risk assessments is now 

covered in subdivision (d).   

 

Subdivision (b) is amended to remove the scheduling language, which is now covered in 

subdivision (d) and to instead require risk assessments to consider the youth factors and their 

mitigating effects, in accordance with Penal Code section 3051, subdivision (f)(1), when 

completing a Comprehensive Risk Assessment for a qualified youth offender under Penal Code 

section 3051.   

 

Subdivision (c) is amended to remove the requirements for Subsequent Risk Assessments and to 

instead provide guidelines for when the Chief Psychologist or Senior Psychologist may approve a 

Comprehensive Risk Assessment.  This subdivision also clarifies the date on which a risk 

assessment becomes final. 

 

Subdivision (d) is amended to remove the current process to challenge alleged errors in risk 

assessments, which is now covered in subdivisions (e) through (i).  Instead, subsection (1) of this 

subdivision now clarifies that Comprehensive Risk Assessments will be scheduled for hearings if, 

on the date of the hearing, more than three years will have passed since the last risk assessment 

became final.  Subdivision (g) was also relocated to become subsection (2) of this subdivision, and 

was re-worded to clarify that the board has the discretion to prepare risk assessments for inmate 

housed out of state but is not required to prepare one. 
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Subdivision (e) is amended to delete the prior requirement to raise any errors at a hearing and 

instead establishes the process through which an inmate, inmate’s attorney of record, or 

prosecuting agency may challenge alleged factual errors in the comprehensive risk assessment 

prior to the hearing.  This subdivision also provides the required deadlines for submission and 

defines the term “factual error” for the purpose of Section 2240 to provide greater clarity for all 

stakeholders. Finally, this subdivision provides instructions and timing for submitting pre-hearing 

objections to the board. 

 

Subdivision (f) is amended to clarify the role of the Chief Counsel of the board or designee to 

determine whether an objection to a comprehensive risk assessment alleges a factual error and 

when to refer the objection to the Chief Psychologist of the board.  This section also requires the 

Chief Counsel to promptly, but no later than 10 days prior to the hearing, provide a copy of the 

board’s decision regarding the allegations if the inmate’s objections fail to raise any factual errors.  

Prior requirements regarding factual errors were deleted and amended in subdivision (e). 

 

Subdivision (g) is amended to remove the language regarding inmates housed out of state, which 

is now covered in subdivision (d)(2).  This subdivision now clarifies the role of the Chief 

Psychologist of the board or designee to opine whether a factual error materially impacted the 

conclusions of the comprehensive risk assessment.  Additionally, this subdivision requires the 

Chief Counsel to document his or her opinion in an addendum to the risk assessment.  This 

subdivision also provides the description and timing of the actions the Chief Counsel must take 

based upon the Chief Psychologist’s determination, which includes promptly, but no later than 10 

days prior to the hearing, providing a copy of the board’s decision regarding the allegations as 

well as the risk assessment addendum documenting the opinion of the Chief Psychologist.  This 

subdivision further requires impacted risk assessments to be permanently removed from an 

inmate’s file. 

 

Subdivision (h) is amended to remove the language exempting medical parole and recall and 

resentencing procedures from the risk assessment process.  Instead, subdivision (d)(1) now 

clarifies that comprehensive risk assessments shall only be completed for initial parole 

consideration hearings, subsequent parole consideration hearings, and subsequent parole 

reconsideration hearings.  Additionally, subdivision (h) now clarifies the board’s process upon 

receiving an untimely pre-hearing objection to alleged errors in a comprehensive risk assessment. 

 

Subdivision (i) is added to clarify the hearing panel’s process upon receiving an objection to 

alleged factual errors in a comprehensive risk assessment on the day of the hearing.  This section 

defines “good cause” for failing to timely raise objections to alleged factual errors.  This section 

also provides guidance to the panel on the determination the panel must make when confronted 

with at-hearing objections, the actions the panel must take upon determining that a risk assessment 

may contain a factual error that materially impacted the clinician’s conclusions regarding risk of 

violence, and the circumstances under which the panel may proceed with the hearing or which 

necessitate postponement. 

 

Subdivision (j) is added to clarify that inmates still retain the ability to object to or clarify for the 

record any statements that the clinician attributed to the inmate in the risk assessment, or respond 

to any of the clinician’s observations, opinions, or diagnoses, all of which were exempted from the 

definition of “factual error” in paragraph (e)(2). 
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NECESSITY: 
 

Updating the language regarding the risk assessment instruments that the psychologists use to 

evaluate risk is necessary to comply with the court’s requirement in Sherman-Bey to provide 

clearer guidance on issue. (Sherman-Bey v. Shaffer, 2016 WL 193508, Case No. C077499.)   

Specifically, the Sherman-Bey court took issue with the language “Board of Parole Hearings 

psychologists may incorporate actuarially derived and structured professional judgment 

approaches to evaluate an inmate’s potential for future violence,” (emphasis added) previously 

contained in subdivision (b). The Sherman-Bey court found that the permissive nature of this 

statement, as well as the language “actuarially derived and structured professional judgment,” was 

not sufficiently clear.  The board addressed both issues in amended subdivision (a).  Replacing the 

permissive language “may” with mandatory language “shall” is necessary to clarify that FAD 

psychologists are mandated to comply with these requirements.  Additionally, adopting language 

from the Kelly-Frye test, requiring that instruments used by FAD psychologists be “generally 

accepted” instruments for the purpose of assessing offenders’ future risk of violence, is necessary 

to ensure that instruments used are those that have been established in the psychology community 

as proper tools for this purpose.  Moreover, clarifying this language is necessary to make the 

purpose of the risk assessments more easily understood by inmates, hearing panels, and other 

stakeholders. 

 

The requirement for clinicians to consider the youth offender factors in Penal Code section 3051, 

subdivision (f)(1) when assessing a youth offender is necessary to comply with that statute.  This 

section is also necessary to clarify that the clinician’s consideration should specifically focus on 

the mitigating effects of those factors. 

 

Mandating a new comprehensive risk assessment for suitability and reconsideration hearings that 

occur three years from the last supervisory approval date is necessary to comply with the court-

ordered settlement agreement in Johnson v. Shaffer.  (Johnson v. Shaffer (E.D.Cal. May 26, 2016, 

No. 2:12-cv-1059 KJM AC P) 2016 U.S. Dist.) Additionally, though FAD psychologists 

previously spent significant time preparing the “Subsequent Risk Assessments,” these assessments 

provided no updated opinion on the inmate’s current risk of future violence.  Consequently, the 

subsequent risk assessments often led to confusion on the inmate’s progress and were deemed to 

be unhelpful by inmates, panel members, and other stakeholders.  Thus, this amendment is 

necessary to ensure that inmates, attorneys, and panels have access to recently updated risk 

assessments for every hearing, which provides important information to assist hearing panels in 

determining an inmate’s suitability for parole.  This amendment further ensures that the resources 

of the FAD psychologists have been directed toward providing the most helpful services to the 

inmate and hearing panel. 

 

Clarifying the board’s ability to complete risk assessments for out of state inmates was necessary 

to resolve an ambiguity in the prior wording of the regulation.  The previous wording of this 

provision in prior subdivision (g) stated, “Life inmates who reside in a state other than California, 

including those under the Interstate Compact Agreement, may not receive a Comprehensive Risk 

Assessment, Subsequent Risk Assessment or other psychological evaluation for the purpose of 

evaluating parole suitability due to restraints imposed by other state's licensing requirements, rules 

of professional responsibility for psychologists and variations in confidentiality laws among the 

states.” (Emphasis added.)  This could be read to mean either (1) that the possibility existed that an 

out-of-state inmate would not receive a risk assessment due to licensing and other restraints or (2) 

that out-of-state inmates were prohibited from receiving risk assessments due to those restraints.  

https://advance.lexis.com/api/document/collection/cases/id/5HVK-3241-F04B-S1MT-00000-00?page=29&reporter=7737&context=1000516
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The board needed to clarify that the board retained discretion to complete a risk assessment for an 

inmate housed out of state if licensing, confidentiality laws, and other restraints permitted. 

 

Developing the pre-hearing appeal process for inmate or their attorneys to “lodge timely written 

objections asserting factual errors . . . before their parole consideration hearing occurs” is 

necessary to comply with the court-ordered settlement agreement in Johnson v. Shaffer. (Johnson 

v. Shaffer (E.D.Cal. May 26, 2016, No. 2:12-cv-1059 KJM AC P) 2016 U.S. Dist.) Additionally, 

as currently written, the requirement for inmates and their attorneys to raise issues with a risk 

assessment only at the hearing has led to the postponement of multiple hearings because the 

hearing panel needed to refer alleged errors to the Chief Psychologist of the board prior to 

continuing with the hearing.  This process resulted in the waste of any resources spent to schedule 

and prepare for that hearing.  Thus, this amendment is necessary to create a process through which 

these issues may be resolved prior to hearings so that the board may reduce postponements and 

wasted resources. 

 

In creating this pre-hearing appeal process, the board found it necessary to limit the pre-hearing 

objection process to factual errors that materially impact the risk assessment’s conclusions 

regarding the inmate’s risk of violence.  The settlement agreement expressly limited this pre-

hearing process to “factual errors.”  (Johnson v. Shaffer (E.D.Cal. May 26, 2016, No. 2:12-cv-

1059 KJM AC P) 2016 U.S. Dist., p. 5, line 7.)  This is because the board can confirm or reject 

allegations of factual by reviewing available documentation or evidence provided by the inmate or 

attorney.  However, because the process of amending or completing an entirely new risk 

assessment is costly and delays an inmate’s hearing, this should only be ordered if the alleged 

error actually had a material impact on the clinician’s conclusions regarding the inmate’s risk of 

violence.  With that in mind, the board further found that establishing a two-part process to screen 

out objections to risk assessments that fail to allege factual errors is necessary to ensure the most 

efficient use of the Chief Psychologist’s resources.   

 

Additionally, establishing the 30-day timeline is necessary to ensure that the board has sufficient 

time to adequately consider and respond to each pre-hearing objection prior to 10 days before the 

hearing to preserve the inmate’s disclosure rights.  However, since inmates may sometimes not 

obtain the information or documentation necessary to support an objection to a risk assessment 

until after the regulatory timelines for pre-hearing objections has passed, establishing processes for 

submitting late objections or for presenting objections at a hearing is necessary to preserve 

inmates’ rights.  Requiring the inmate to have “good cause” for failing to raise the objection 

during the pre-hearing process is necessary to encourage the use of the pre-hearing process and 

limit the number of postponements and wasted resources due to at-hearing challenges that cannot 

be immediately resolved. 

 

Finally, while the pre-hearing process was limited to the review of factual errors that materially 

impacted the risk assessment’s conclusions regarding risk, the board found it necessary to preserve 

an inmate’s ability to discuss other concerns exempted from the definition of factual error: 

statements a risk assessment attributed to the inmate or clinical observations, opinions, or 

diagnoses in a risk assessment.  This process is necessary to ensure panels have the greatest 

possible understanding of the risk assessments during hearings to determine an inmate’s suitability 

for parole. Since these clarifications and responses are resolved by determining the credibility of 

the inmate’s assertions, they are more appropriately raised at the hearing where the panel may 

assess the credibility.  Additionally, since these clarifications and responses are exempted from the 
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pre-hearing review process, they may be raised at the hearing without a good cause requirement, 

notwithstanding subdivision (i).     

 

 

ANTICIPATED BENEFITS: 

 

Updating the language to require risk assessment tools to be “generally accepted” will benefit 

inmates, victims, hearing panels, and the public by ensuring that any instruments FAD 

psychologists use to assess risk have been deemed appropriate by the general psychology 

community.  These amendments will also benefit all stakeholders by providing greater clarity 

about the requirements for these instruments. 

 

Eliminating the shorter “Subsequent Risk Assessments” and instead mandating a new 

“Comprehensive Risk Assessment” every three years benefits all stakeholders.  Since the hearing 

panels will have access to a more current and robust evaluation of the inmate’s risk at every 

hearing, the panels will be better informed, which will assist them in reaching increasingly 

accurate decisions regarding an inmate’s suitability.  This will not only benefit inmates by 

ensuring that suitable inmates will be granted parole, but also benefit victims and the general 

public by ensuring that inmates who continue to pose an unreasonable risk to public safety are 

denied parole. 

 

Developing the pre-hearing appeal process to lodge objections to factual errors in a comprehensive 

risk assessment prior to the hearing will similarly benefit multiple stakeholders.  Allowing these 

issues to be resolved prior to a hearing will benefit inmates by ensuring that only accurate 

information is used during the hearing to assess the inmate’s current suitability for parole.  

Additionally, the pre-hearing process will reduce the number of postponements, which will benefit 

victims and all other hearing participants by reducing the number of wasted travel and appearances 

for hearings that ultimately do not go forward.  Moreover, retaining an inmate’s right to object to 

or clarify statements that the risk assessment attributed to the inmate or respond to any of the 

clinician’s observations, opinions, or diagnoses ensures that hearing panels have the most accurate 

information possible when assessing an inmate’s suitability for parole. 

 

Finally, clarifying the FAD’s authority with respect to inmates housed out of state will benefit out-

of-state inmates by clarifying that they may be able to receive a risk assessment if licensing, 

confidentiality, and other restraints permit and the board exercises its discretion to prepare the 

assessment. 

 

 

DOCUMENTS RELIED UPON: 

 

The board, in proposing amendments to these regulations, relied on the court’s decision ordering 

implementation of the Johnson v. Shaffer stipulated agreement.  (Johnson v. Shaffer (E.D.Cal. 

May 26, 2016, No. 2:12-cv-1059 KJM AC P) 2016 U.S. Dist.)  The order is listed here pursuant to 

the order of the court.  A copy of this order is attached to this initial statement of reasons as 

ATTACHMENT A.  The board also relied on the court’s order in Sherman-Bey requiring 

amendment of the language regarding the tools on which psychologists may rely.  (Sherman-Bey 

v. Shaffer, 2016 WL 193508, Case No. C077499.)  A copy of this opinion is attached to this initial 

statement of reasons as ATTACHMENT B.   

 

https://advance.lexis.com/api/document/collection/cases/id/5HVK-3241-F04B-S1MT-00000-00?page=29&reporter=7737&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5HVK-3241-F04B-S1MT-00000-00?page=29&reporter=7737&context=1000516
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The board has not identified nor has it relied upon any technical, theoretical, or empirical study, 

report, or similar document not already included this section. 

 

 

ECONOMIC IMPACT ANALYSIS: 

 

Creation or Elimination of Jobs within the State of California 

 

The proposed action is designed to bring the board’s regulations into compliance with the Johnson 

v. Shaffer settlement agreement and court order in Sherman-Bey.  However, the board has 

determined that the proposed action will have no impact on the creation or elimination of jobs 

within the State of California.  Specifically, the main substantive changes in this proposed action 

are replacing prior “subsequent risk assessments” with “comprehensive risk assessments” every 

three years and establishing a pre-hearing appeal process through which inmates may raise 

allegations of factual error in their risk assessments.  The shift from SRAs to CRAs every three 

years increased the number of hours clinicians need to spend in their reviews of inmates who 

would otherwise have received the shorter SRA.  Thus, with the increase in workload, in Fiscal 

Year 2015-2016, the board requested and was granted position authority for three new 

psychologist positions, the funds for which were reallocated from the board’s existing budget.  

However, the board had no discretion under the court order with respect to increasing the 

frequency of the Comprehensive Risk Assessments.  Therefore, the regulations regarding the 

increase in frequency necessitating the new positions are only codifying the board’s current 

mandated process, and will not result in the creation of any additional new jobs.  Additionally, 

while the creation of the FAD pre-hearing appeal process for factual errors also requires additional 

work hours, this function has been absorbed by current staff positions and has not resulted in the 

creation of any additional jobs.  Therefore, the adoption of this regulation is not resulting in the 

creation or any new jobs in California.  No jobs in California have been eliminated as a result of 

these changes. 

 

Creation of New or Elimination of Existing Businesses  

Within the State of California 

 

The proposed action is designed to bring the board’s regulations into compliance with the Johnson 

v. Shaffer settlement agreement and court order in Sherman-Bey.  This regulatory action will not 

have a significant, statewide adverse economic impact directly affecting business, including the 

ability of California businesses to compete with businesses in other states, because private 

businesses are not affected by the internal management of State prisons or the assessment of risk 

for an offender seeking parole.  These proposed regulations will have no additional effect on the 

creation or elimination of businesses in California. 

 

Expansion of Businesses within the State of California 
 

The proposed action is designed to bring the board’s regulations into compliance with the Johnson 

v. Shaffer settlement agreement and court order in Sherman-Bey.  This regulatory action will not 

have a significant, statewide adverse economic impact directly affecting the expansion of business 

in California because private businesses are not affected by the internal management of State 

prisons or the assessment of risk for an offender seeking parole.  These proposed regulations will 

have no additional effect on business expansion in California. 
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Anticipated Benefits of the Regulations 

 

As explained above, the proposed shift toward comprehensive risk assessments for regularly 

scheduled hearings, rather than the shorter subsequent risk assessments, will provide hearing 

officers charged with determining an inmate’s suitability for parole with a greater understanding 

of the inmate’s psychological features and their impact on his or her risk of violence.  

Additionally, the regulations increase protections to both victims and inmates by ensuring greater 

accuracy of risk assessments through newly implemented pre-hearing and at-hearing objection and 

clarification processes.  This increased accuracy and hearing officers’ enhanced understanding of 

an inmate’s risk of violence when determining suitability will, in turn, promote both inmate 

rehabilitation and better protection of public safety. 

 

 

ADDITIONAL FINDINGS: 

 

The board has made an initial determination this regulatory action will not have a significant 

adverse economic impact on business.  Neither the timing and requirements for risk assessments 

nor the process through which to submit objections to a risk assessment affects operation of 

businesses in California. No facts, evidence, documents, testimony, or other evidence to the 

contrary has been provided to or reviewed by the board. 

 

The board has determined this action imposes no mandates on local agencies or school districts, or 

a mandate which requires reimbursement pursuant to Part 7 (Section 17561) of Division 4 of the 

Government Code. 

 

The Board, in proposing amendments to these regulations, has not identified nor has it relied upon 

any technical, theoretical, or empirical study, report, or similar document not already included 

above in the “Documents Relied Upon” section. 

 

The board has determined that no alternative considered would be (1) more effective in carrying 

out the purpose of this action, (2) as effective and less burdensome to affected private persons than 

the action proposed, or (3) more cost-effective to affected private persons and equally effective in 

implementing the statutory policy or other provision of law. 

 

**END** 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

SAM JOHNSON, on behalf of himself and 
all others similarly situated,  

Plaintiffs, 

v. 

JENNIFER SHAFFER, et al., 

Defendants. 

 

No.  2:12-cv-1059 KJM AC P 

 

ORDER 

 

The parties to this action move jointly for final approval of class action settlement. 

(ECF No. 158.)  The court held a hearing on the matter on December 18, 2015, at which Keith 

Wattley appeared for the plaintiff class and Jessica Blonien and Heather Heckler appeared for 

defendants.  As explained below, the court GRANTS the parties’ motion.  

I. FACTUAL AND PROCEDURAL BACKGROUND 

This class action lawsuit challenges the constitutionality of the protocol adopted by 

California’s Board of Parole Hearings’ (Board) Forensic Assessment Division (FAD) for use in 

the preparation of psychological evaluations to be considered in determining the suitability of 

class members for parole.  The class consists of California state prisoners who are serving life 

sentences and are eligible for parole consideration after having served their minimum terms.  

(ECF No. 40 at 14; ECF No. 44 at 2.) 
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This action was filed on April 20, 2012.  (ECF No. 1.)  Following service of 

process, defendants moved dismiss.  (ECF Nos. 10, 11.)   By order filed October 18, 2012, 

defendants’ amended motion to dismiss was granted with leave to file an amended complaint.   

(ECF No. 17.)  On November 15, 2012, plaintiff filed an amended complaint containing sixteen 

causes of action, (ECF No. 18), which defendants answered on December 6, 2012.  (ECF No. 21.)  

Thereafter, discovery commenced, plaintiff moved for class certification, (ECF No. 29), and 

defendants moved for summary judgment.  (ECF No. 30.)  On November 1, 2013, the magistrate 

judge issued findings and recommendations recommending that the motion for class certification 

be granted and defendants’ motion for summary judgment be granted in part and denied in part.  

(ECF No. 40.)  Specifically, the magistrate judge recommended that the motion be granted as to 

plaintiff’s equal protection and pendent state law claims, denied as to plaintiff’s due process 

claims insofar as defendants relied on Swarthout v. Cooke, 562 U.S. 216 (2011) to support the 

motion, and denied in all other respects without prejudice to renewal after completion of 

discovery.  (ECF No. 40 at 21-22.)  The findings and recommendations were adopted in full by 

this court on March 31, 2014, (ECF No. 44), leaving only plaintiff’s due process claims.  (ECF 

No. 62 at 3.)   

On April 14, 2014, defendants filed a petition for permission to appeal the order 

granting class certification.  (See ECF No. 47.)  On June 12, 2014, the United States Court of 

Appeals for the Ninth Circuit denied the petition.  (ECF No. 53.)   

On September 26, 2014, defendants filed a motion for judgment on the pleadings.  

(ECF No. 55.)  On December 3, 2014, the magistrate judge issued findings and recommendations 

recommending that the motion be granted as to four of the six claims remaining in the action and 

denied as to two claims.  (ECF No. 62.)  The two surviving claims were characterized as “(1) a 

Due Process violation predicated upon the denial of a fair and unbiased parole procedure (the 

‘systemic bias’ claim), as principally embodied in the First and Eleventh Claims; and (2) a Due 

Process violation predicated upon the denial of fair and unbiased parole panels, as principally 

embodied in the Tenth Claims.”  (ECF No. 62 at 26.)  Five of the claims were “construed not as 

independent causes of action but as additional factual predicates for the overarching bias claims.”  
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(ECF No. 62 at 26.)  On May 15, 2015, this court adopted the findings and recommendations and 

set a status conference for August 13, 2015.  (ECF No. 68.)  

Thereafter, on July 17, 2015, the parties filed a joint status report informing the 

court of substantial progress in settlement negotiations.  (ECF No. 73.)  The court directed the 

parties to file a further status report on their settlement efforts by August 11, 2015.  (ECF No. 76.)  

The parties filed a joint statement on August 11, 2015, indicating that settlement negotiations had 

been productive and they anticipated filing final settlement documents with the court by 

September 10, 2015.  (ECF No. 77.)  The court continued the status conference, (ECF No. 78), 

and on September 10, 2015, the parties filed a joint motion for preliminary approval of their 

settlement agreement.  (ECF No. 79.) 

On October 1, 2015, the court held a telephonic status conference on the motion 

for preliminary approval.  (ECF No. 82.)  Following the status conference, the court granted the 

motion, directed the parties to file a final version of the proposed settlement agreement removing 

paragraph 15 and incorporating deadlines for posting notice in prison housing units, postmarking 

comments to the court, filing final briefing, and setting a date for the final fairness hearing.  (ECF 

No. 84.)  

The court received numerous comments from prison inmates.  (ECF Nos.  91-114, 

116-132, 134-153, 155-157, 160.)  On December 18, 2015, the court held a final fairness hearing.  

(ECF No. 161.)  During the hearing, the court discussed with the parties issues raised in the 

objections, including (1) whether risk assessment interviews can be recorded; (2) whether the risk 

assessment tools have been validated or found reliable or proper for use in predicting potential 

recidivism among life inmates; and (3) whether there is a procedure for objecting to factual errors 

and/or conclusions in risk assessments.  (ECF No. 163.)   The court directed the parties to file 

further briefing concerning the validity of the risk assessment tools at issue.  Id. at 8-9.  The 

parties filed a joint brief and exhibits on January 8, 2016, (ECF Nos. 165, 166), which the court 

has now considered. 
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II. THE KEY TERMS OF THE SETTLEMENT AGREEMENT 

Under the settlement agreement, defendants have agreed to the following changes 

in evaluating class members’ eligibility for parole: 

1.  The Board agreed to, and did, submit a Budget Change Proposal to obtain 

additional funding in order to administer Comprehensive Risk Assessments (CRAs) every three 

years.  (ECF No. 83 at 3.)  The Board obtained the additional funding, and will now begin 

preparing new CRAs every three years for parole hearings scheduled on or after June 1, 2016, 

where the existing CRA is more than three years old.  (Id.)  Similarly, a new CRA will be 

prepared for hearings “advanced as a result of a petition to advance or the Board’s administrative 

review process under California Penal Code § 3041.5(b)(4) or (d)(1)” where the existing CRA is 

more than three years old.  These changes will be reflected in revised regulations.  (Id.)   Class 

counsel will be given multiple opportunities to comment to the Board and the Office of 

Administrative Law (OAL) on the proposed regulations.  (Id. at 4.)  As a result of these changes, 

the Board will no longer conduct Subsequent Risk Assessments.  (Id.) 

2.  The agreement provides for class counsel to present an expert to the Board if, 

before December 31, 2016, the Board proposes any changes in how or whether the CRA will be 

administered, including any changes in the three risk assessment tools called into question by this 

action: the HCR-20 Version 3, PCL-R, and Static 99-R.  The same expert presentation 

opportunity arises if the Board proposes using a risk-assessment tool other than the foregoing 

three tools.  (Id.)  The expert, who “must have experience with use of risk assessments in a 

correctional setting”, will be allowed to speak and answer questions for up to two hours.  (Id.) 

3.  The agreement provides for two presentations by the Board’s Chief 

Psychologist to the Board’s commissioners in open session, one regarding recidivism rates for 

long-term offenders and one regarding use of the Static 99-R, “a risk assessment tool used to 

predict an offender’s risk of sexual recidivism.”  (Id. at 4.)  The information presented to the 

Board will be put in text documents “and made available to class members through class counsel, 

on the Board’s website . . . and . . .emailed to all attorneys on file with the Board who are 

currently representing life prisoners.”  (Id. at 4-5.)  In addition, when the Static 99-R is used for a 
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risk assessment, the CRA “will inform the reader that the Static 99-R score alone generally does 

not assess dynamic characteristics that may mitigate or elevate a prisoner’s risk.”  (Id. at 5.)  

Going forward, “CRAs will clarify that the Overall Risk Rating is relative to other life prisoners” 

and inform the report reader that “generally speaking, the current recidivism rates for long term 

offenders are lower than those of other prisoners released from shorter sentences.”  (Id.)  

4.    The Board will develop a formal process for inmates or their attorneys “to 

lodge timely written objections asserting factual errors in a CRA (to be defined in the regulations) 

before their parole consideration hearing occurs.”  (Id.)  The Board will provide a written 

response to timely objections.  (Id.)  These changes will be incorporated in proposed regulations 

to be submitted to the OAL by July 1, 2016.  (Id.)  Class counsel will be given multiple 

opportunities to comment to the Board and the OAL on the proposed regulations.  (Id.)   

5.   All defendants will be dismissed except defendant Shaffer, the Executive 

Officer of the Board.   (Id.)  The court will retain jurisdiction over this action until January 1, 

2017.  (Id.)  Plaintiffs may seek an extension of the court’s supervision based on evidence of 

material non-compliance with the agreement.  (Id.)  

III. THE SETTLEMENT AND FAIRNESS 

A. Legal Framework 

When parties settle a class action, a court cannot simply accept the parties' 

resolution; rather it must also satisfy itself the proposed settlement is “fundamentally fair, 

adequate, and reasonable.” Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir.1998).  After 

the initial certification and notice to the class, a court conducts a fairness hearing before finally 

approving any proposed settlement.  Narouz v. Charter Commc'ns, Inc., 591 F.3d 1261, 1267 (9th 

Cir.2010); Fed. R. Civ. P. 23(e)(2) (“If the proposal would bind class members, the court may 

approve it only after a hearing and on finding that it is fair, reasonable, and adequate.”).  A court 

must balance a number of factors in determining whether a proposed settlement is in fact fair, 

adequate and reasonable: 

[(1)] the strength of the plaintiffs’ case; [(2)] the risk, expense, 
complexity, and likely duration of further litigation; [(3)] the risk of 
maintaining class action status throughout the trial; [(4)] the amount 
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offered in settlement; [(5)] the extent of discovery completed and 
the stage of the proceedings; [(6)] the experience and views of 
counsel; [(7)] the presence of a governmental participant; and [(8)] 
the reaction of the class members to the proposed settlement. 

Hanlon, 150 F.3d at 1026; Adoma v. Univ. of Phx., 913 F.Supp.2d 964, 974–75 (E.D.Cal.2012). 

The list is not exhaustive, and the factors may be applied differently in different circumstances. 

Officers for Justice v. Civil Serv. Comm'n of City & Cnty. of S.F., 688 F.2d 615, 625 (9th 

Cir.1982). 

The court must consider the settlement as a whole, rather than its component parts, 

in evaluating fairness; the settlement “must stand or fall in its entirety.”  Hanlon, 150 F.3d at 

1026.  Ultimately, the court must reach “a reasoned judgment that the agreement is not the 

product of fraud or overreaching by, or collusion between, the negotiating parties, and that the 

settlement, taken as a whole, is fair, reasonable and adequate to all concerned.”  Officers for 

Justice, 688 F.2d at 625. 

B. The Strength of Plaintiff’s Case 

When assessing the strength of plaintiff’s case, the court does not reach “any 

ultimate conclusions regarding the contested issues of fact and law that underlie the merits of 

[the] litigation.”  In re Wash. Pub. Power Supply Sys. Secs. Litig., 720 F.Supp. 1379, 1388 

(D.Ariz.1989).  The court cannot reach such a conclusion because evidence has not been fully 

presented and the “settlements were induced in large part by the very uncertainty as to what the 

outcome would be, had litigation continued.”  Id.  Instead, the court is to “evaluate objectively the 

strengths and weaknesses inherent in the litigation and the impact of those considerations on the 

parties’ decisions to reach these agreements.”  Id. 

A central issue in this action is the reliability of the three risk assessment tools 

referred to in the settlement agreement when used to evaluate the suitability of life inmates for 

parole.  The parties disagree about the reliability of the instruments for use with California’s life 

inmate population.  (ECF No. 165 at 2-5.)  The parties agree, however, that despite “extensive 

discovery” no evidence was presented “to support the claim that the Board intentionally chose 

flawed risk instruments.”  (ECF No. 158 at 11.)     
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The court agrees that evidence of such intent would be required for named plaintiff 

to prevail on his remaining claims. In light of the uncertainties of litigating this case in the face of 

this apparent evidentiary void, an immediate benefit to the purported class members is in their 

interest. See Officers for Justice, 688 F.2d at 625 (noting that “voluntary conciliation and 

settlement are the preferred means of dispute resolution”). 

This factor favors approving the settlement. 

C. The Risk, Expense, Complexity and Likely Duration of Further Litigation 

“Approval of settlement is ‘preferable to lengthy and expensive litigation with 

uncertain results.’”  Morales v. Stevco, Inc., No. 09–00704, 2011 WL 5511767, at *10 (E.D.Cal. 

Nov. 10, 2011) (quoting Nat'l Rural Telecomms. Coop. v. DIRECTV, Inc. (DIRECTV), 221 

F.R.D. 523, 529 (C.D.Cal.2004)).  The Ninth Circuit has explained “there is a strong judicial 

policy that favors settlements, particularly where complex class action litigation is concerned.”  In 

re Syncor ERISA Litig., 516 F.3d 1095, 1101 (9th Cir.2008) (citing Class Plaintiffs v. City of 

Seattle, 955 F.2d 1268, 1276 (9th Cir.1992)). 

Here, the parties agree there are significant risks associated with continued 

litigation of the claims in this case. The parties’ dispute over the reliability of use of the risk 

assessment tools combined with the apparent dearth of evidence that defendants intentionally 

chose flawed risk instruments presents obstacles for plaintiff in pursuing these claims further.  In 

response to the court’s directive at the fairness hearing, the parties have provided an extended list, 

accompanied by evidence, of “studies and literature validating the risk assessment tools,” which 

defendants aver “support use of the risk assessment tools on California life inmates.”  ECF No. 

165 at 2-5 and evidence cited therein.  This highlights the nature of the dispute, which is not 

resolved by the court in approving this settlement agreement.  The difficulties plaintiff faces in 

turn would result in expenditure of more time and resources, for all parties. Given the high costs 

associated with litigating the claims at issue, and the potential lengthy duration of litigation, the 

court finds this factor too weighs in favor of approval. 

These factors weigh in favor of approving the settlement. 
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D. The Settlement Agreement 

As discussed above, the settlement negotiated by the parties provides for new risk 

assessments for class members every three years, and defendants have agreed to develop a 

process by which inmates can submit formal written objections to factual findings in the risk 

assessments.  These changes will be formalized in new regulations and class counsel will have 

opportunities to comment on the proposed regulations before they are adopted.  The agreement 

also provides for two presentations to the Board, one on recidivism rates of long-term offenders, 

and one on use of one of the risk assessment tools at issue.  In addition, the agreement provides 

that class counsel will be given an opportunity to present expert testimony to the Board if by the 

end of calendar year 2016 the Board proposes any changes in administration of the risk 

assessments, including the tools used.  Finally, the agreement provides for this court’s continuing 

supervision until January 1, 2017, or longer if it is demonstrated that material compliance with the 

agreement has not been achieved.   

Although the settlement does not require use of different risk assessment tools for 

use with California’s life inmate population, it does incorporate several mechanisms that address 

concerns of possible bias in the risk assessment process and parole decisions based on such risk 

assessments.  The parties have jointly moved the court to approve the settlement agreement, 

which was reached after “extensive arms-length negotiation.”  ECF No. 158 at 11.  The nature of 

the settlement agreement weighs in favor of approval. 

E. The Extent of Discovery and the Stage of the Proceedings 

This action has been pending for almost four years.  The class was certified in 

March 2014, (ECF No. 44), and the parties have engaged in “extensive discovery”, ECF No. 158 

at 9.  In addition, the claims have been narrowed through resolution of a motion for summary 

judgment and a motion for judgment on the pleadings.  (ECF Nos. 44, 68.)  The court is satisfied 

that the proceedings in this matter have provided the parties with sufficient information to enable 

them to reach a meaningful settlement agreement. 
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F. The Experience and Views of Counsel 

Class counsel is the founder and managing attorney of a non-profit organization 

that “provides advocacy and representation on behalf of individual prisoners and parolees, 

educates the public about the rights of life-term prisoners and parolees, and provides legal 

trainings to attorneys and law students across the state.”  (ECF No. 86-1 ¶¶ 1-2.)  He has 

“litigated hundreds of prisoner and parolee cases over the last 15 years,” including In re 

Rutherford, No. SC13599A (Superior Court for Marin County), a class action lawsuit that 

preceded this one and whose class had interests “closely aligned” with the present class.  (Id. ¶ 2; 

ECF No. 40 at 19.)  Defendants are represented by two attorneys with the California Office of the 

Attorney General, one of whom is a supervising deputy attorney general.  The court has already 

found that counsel for both sides are “experienced and knowledgeable.”  (ECF No. 84 at 2.)  

Counsel agree that the settlement is fair and “benefits class members while eliminating the risk of 

trial for both sides.”  ECF No. 158 at 11.  Accordingly, given the experience of counsel and their 

views, this factor favors approving the settlement. See Barbosa v. Cargill Meat Solutions Corp., 

297 F.R.D. 431, 447 (E.D.Cal.2013).   

G. The Presence of a Governmental Participant 

Here, defendants are state officials sued in their official capacities.  (ECF No. 18 at 

3-4.)  There is no separate governmental participant involved in the issues presented by this 

litigation.  Cf. Hanlon, supra (class action litigation against Chrysler Corporation seeking 

replacement of defective latches on minivans and damages paralleled  National Highway Traffic 

Safety Administration investigation resulting in a voluntary resolution under which Chrysler 

agreed to, inter alia, replace the latches.)  This factor is neutral.   

H. The Reaction of the Class Members to the Proposed Settlement 

As noted above, the court received numerous comments from prison inmates.  

(ECF Nos.  91-114, 116-132, 134-153, 155-157, 160.)1  The number of objections and the content 

                                                 
1 On February 8, 2016, inmate Avon Davies filed a document styled “Ex Parte Request for 

Subclass Certification, for Permission to Reply to Amended Stipulated Settlements ‘Proposed 
Findings,’ and for issuance of Findings and Orders related to these matters.”  The court construes 
this document as a request for leave to file late objections to the proposed settlement and, so 
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of those objections raised concerns about the settlement that were discussed with the parties at the 

final fairness hearing.  One of those objections, the validity of the risk assessment tools, was the 

subject of further briefing required by the court.  The court is satisfied that the objections have 

been addressed by counsel and do not outweigh the other factors favoring approval of the 

settlement agreement. 

IV. FINAL APPROVAL OF THE CLASS SETTLEMENT IS APPROPRIATE 

In conclusion, after considering the parties' submissions and oral argument at the 

final fairness hearing, and after considering the relevant factors, the court finds final approval of 

the class settlement to be appropriate.  The court is mindful that “voluntary conciliation and 

settlement are the preferred means of dispute resolution” and that “[t]his is especially true in 

complex class action litigation. . . .”  Officers for Justice, 688 F.2d at 625.  The court concludes 

that the parties have reached a fair and adequate settlement and have satisfactorily addressed the 

questions raised by class members’ objections.   

Accordingly, IT IS HEREBY ORDERED that: 

1.  The Clerk of the Court is directed to file the comments received from inmate 

Avon Davies nunc pro tunc to February 8, 2016; and  

2.  The joint motion of the parties for final approval of the settlement agreement 

(ECF No. 158) is GRANTED. 

DATED:  May 26, 2016. 

                                                                                                                                                               
construed, the request will be granted.  The Clerk of the Court will be directed to file inmate 
Davies’ comments nunc pro tunc to February 8, 2016.   
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26 The parties enter into this Settlement to address Plaintiffs' claims regarding the Board of 

27 Parole Hearings' (Board) forensic assessment protocols and to settle this case. 
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1 The Plaintiffs are prisoner Sam Johnson and a certified class consisting of California state 

2 prisoners who are serving life sentences and are eligible for parole consideration after having 

3 served their minimum terms. The Defendants include the Executive Officer of the Board, Chief 

4 Psychologist of the Board, a Board Psychologist, the Secretary of the California Department of 

5 Corrections and Rehabilitation, and California Governor Edmund G. Brown Jr., who are sued in 

6 their official capacities as state officials. 

7 The action was originally filed on April20, 2012. After the original Complaint was 

8 dismissed, an Amended Complaint was filed on November 15, 2012. The Court certified the case 

9 as a class action on March 31, 2014, and has granted partial summary judgment in favor of 

10 Defendants -as to claims four, five, nine and twelve in the First Amended Complaint. All other 

11 claims in the Amended Complaint remain. There have been two discovery periods, the first 

12 closing before the class was certified. Discovery was reopened, beginning with the exchange of 

13 initial disclosures in August 2014. The parties then conducted additional discovery, which 

14 included depositions of Board officials, and Board psychologists involved in the forensic 

15 assessment protocols and parole process, and disclosure of training materials, reports and other 

16 documents. 

17 The parties have conducted extensive negotiations over several months to resolve Plaintiffs' 

18 demands concerning Board protocols used in comprehensive risk assessments prepared in 

19 anticipation of parole consideration hearings. Those negotiations have been undertaken at arms' 

20 length and in good faith between Plaintiffs' counsel, Defendants' counsel and Defendant Jennifer 

21 Shaffer, Executive Officer of the Board. As a result of settlement negotiations the Board 

22 commenced reforming the forensic assessment protocols. The parties have reached agreement on 

23 changes to Defendants' forensic assessment protocols to settle Plaintiffs' claims for declaratory 

24 and injunctive relief. The parties freely, voluntarily, and knowingly, with the advice of counsel, 

25 enter into this Settlement for that purpose. 

26 All parties and their counsel recognize that, in the absence of an approved settlement, they 

27 face lengthy and substantial litigation, including trial and potential appellate proceedings, all of 

28 which will consume time and resources and present the parties with ongoing litigation risks and 

2 
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1 uncertainties. The parties wish to avoid these risks, uncertainties, and consumption of time and 

2 resources through the terms and conditions of this Settlement. 

3 ACCORDINGLY, without any admission or concession by Defendants of any past or 

4 present and ongoing violations of a federal right, all claims in the First Amended Complaint shall 

5 be finally and fully compromised, settled, and released, subject to the terms and conditions of this 

6 Settlement, which the parties enter into freely, voluntarily, knowingly, and with the advice of 

7 counsel. 

8 A. JURISDICTION AND VENUE 

9 The Court has jurisdiction over this matter under 28 U.S.C. §§ 1331 and 1343. Venue is 

10 proper under 28 U.S.C. § 1391(b) because a substantial part ofthe events giving rise to Plaintiffs' 

11 claims occurred in the Eastern District of California. 

12 B. CLASS CERTIFICATION 

13 On March 31, 2014, the Court certified a class consisting of California state prisoners who 

14 are serving life sentences and are eligible for parole consideration after having served their 

15 minimum terms. 

16 C. TERMS AND CONDITIONS 

17 1. Consistent with the terms negotiated with Plaintiffs, the Board of Parole Hearings 

18 submitted a Budget Change Proposal for additional funding to administer Comprehensive Risk 

19 Assessments (CRAs) every three years. The budget change was approved. As such, the Board 

20 will begin preparing new CRAs every three years for hearings scheduled to occur on or after June 

21 1, 2016, if the CRA is older than three years. For hearings advanced as a result of a petition to 

22 advance or the Board's administrative review process under Penal Code section 3041.5 (b)(4) or 

23 (d)( 1 ), a new CRA will be conducted if the prisoner's most recent CRA is more than three years 

24 old at the time of the advanced hearing; if the most recent CRA is less than three years old at the 

25 time of the advanced hearing, a new CRA will not be completed. The Board will revise its 

26 regulations to reflect this process. 

27 2. Before the regulatory change in Paragraph 1 is submitted to the Office of 

28 Administrative Law (OAL), the Board will provide class counsel with a draft of the proposed 
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1 regulation. Class counsel shall have thirty days to review the draft and provide written comments 

2 and suggestions to the Board, The Board will provide a written response to class counsel's 

3 written comments within thirty days. When the proposed regulation is presented to the Board's 

4 commissioners for review and a vote, class counsel may submit additional comments and 

5 suggestions through the Board's public comment process. Once the regulation is submitted to the 

6 OAL, class cotmsel may again submit additional comments and suggestions through the OAL 

7 public comment process. 

8 3. In accordance with Paragraph 1, the Board will no longer conduct Subsequent Risk 

9 Assessments. 

10 4. If, before December 31, 2016, the Board proposes any changes in how or whether the 

11 CRA, including the HCR-20 Version 3, PCL-R, or Static 99-R will be administered, or proposes 

12 using a risk-assessment tool other than the HCR-20 Version 3, PCL-R, and Static 99-R, class 

13 counsel may present an expert to discuss the proposed changes to the Board's commissioners in 

14 open session. The expert will be allowed to speak and answer questions for up to two hours. The 

15 expert must have experience with the use of risk assessments in a correctional setting. 

16 5. The Board's Chief Psychologist will again provide a presentation to the Board's 

17 commissioners in open session regarding the recidivism rates for long-term offenders. The 

18 information presented to the commissioners will be provided in a text document and made 

19 available to class members through class counsel, on the Board's web site 

20 (www.cdcr.ca.gov/BOPH), and will be emailed to all attorneys on file with the Board who are 

21 currently representing life prisoners. 

22 

23 

24 

25 

26 

. 27 

28 

6. The Board's Chief Psychologist will again provide a presentation to the Board's 

commissioners ,in open session regarding when and how the Board uses the Static 99-R, a risk
/ 

assessment tool used to predict an offender's risk of sexual recidivism. this presentation will 

include a discussion of how the Static 99-R accounts for an offender's age and other factors that 

can change over time. The information presented to the commissioners will be provided in a text 

document and made available to class members through class counsel, on the Board's web site 

4 
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1 (www.cdcr.ca.gov/BOPI-I), and will be emailed to all attorneys on file with the Board who are 

2 currently representing life prisoners. 

3 7. The Board will formalize a process for prisoners or their counsel to lodge timely 

4 written objections asserting factual errors in a CRA (to be defined in the regulations) before their 

5 parole consideration hearing occurs. If the Board receives a timely written objection in advance 

6 of a parole hearing, the Board will provide a written response within a reasonable period of time. 

7 The Board will submit draft regulations to reflect this process to the OAL by July 1, 2016. 

8 8. Before the regulatory change in Paragraph 7 is submitted to the OAL, the Board will 

9 provide class counsel with a draft of the proposed regulation. Class counsel shall have thirty days 

10 to review the draft and provide written comments and suggestions to the Board. The Board will 

11 provide a written response to class counsel's written comments within thirty days. Class counsel 

12 will have additional opportunities to provide comments during the Board's and OAL's regular 

13 public comment periods. 

14 9. When the Static 99-R is used, the CRA will inform the reader that the Static 99-R 

15 score alone generally does not assess dynamic characteristics that may mitigate or elevate a 

16 prisoner's risk. 

17 10. All future CRAs will clarify that the Overall Risk Rating is relative to other life 

18 prisoners. 

19 11. CRAs will inform the reader of the report that, generally speaking, the current 

20 recidivism rates for long term offenders are lower than those of other prisoners released from 

21 shorter sentences. 

22 12. Plaintiffs will promptly dismiss all Defendants from this action except Defendant 

23 Jennifer Shaffer, the Board's Executive Officer. 

24 D. TERMINATION OF CASE 

25 13. The Court will retainjurisdiction over this case until January 1, 2017. 

26 14. If within 30 days after January 1, 2017, Plaintiffs believe that Defendants have not 

27 submitted regulations to the OAL, completed the agreed upon presentations to the Board, and 

28 provided language to Board psychologists with instructions to include it in CRAs, Plaintiffs may 

5 
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1 seek an extension of the Court's jurisdiction over this matter for a period not to exceed 12 

2 months. To receive an extension of the Court's jurisdiction, Plaintiffs must demonstrate by a 

3 preponderance of the evidence that Defendants have not materially complied with the terms of 

4 this agreement. Defendants shall have an opportunity to respond to Plaintiffs' request and present 

5 their own evidence. If Plaintiffs do not seek an extension of the Court's jurisdiction within the 

6 period noted above, or the Court denies Plaintiffs' request for an extension, this agreement and 

7 the Court's jurisdiction shall automatically terminate, and the claims in this case shall be 

8 dismissed with prejudice. 

9 15. It is the intention of the parties in signing this Settlement that upon completion of its 

10 terms it shall be effective as a full and final release from all claims asserted in the First Amended 

11 Complaint. 

12 E. JOINT MOTION AND STAY OF PROCEEDINGS 

13 The parties will jointly request that the Court preliminarily approve this Settlement, require 

14 that notice of the proposed settlement be sent to the class, and schedule a fairness hearing. The 

15 parties will also file a proposed order granting preliminary approval of this Settlement. With this 

16 Motion the Parties will also jointly request that the Court stay all other proceedings in this case 

17 pending resolution of the fairness hearing. Following the close of the objection period, the Parties 

18 will jointly request that the Court enter a final order containing all of the elements included in a 

19 proposed order, approving this Settlement, retaining jurisdiction to enforce it, and continuing the 

20 stay of the case pending the completion of this Settlement's terms. 

21 F. ATTORNEYS' FEES 

22 Defendants agree to pay Plaintiffs' counsel attorney's fees for work reasonably performed 

23 on this case until preliminary approval of this Settlement at the hourly rate set forth under the 

24 Prison Litigation Reform Act, 42 U.S.C. § 1997e(d). Plaintiffs shall have sixty days from the 

25 entry of a preliminary order approving this Settlement to file their motion for attorneys' fees for 

26 work reasonably performed before preliminary approval of this settlement. Defendants will not 

27 oppose a motion for reasonable attorney's fees and costs that does not exceed $120,000. 

28 
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1 The notice to the class members shall explain that Plaintiffs will file a motion for attorneys' 

2 fees following entry of a preliminary order approving this Settlement. 

3 G. CONSTRUCTION OF SETTLEMENT 

4 This Settlement reflects the entire agreement of the parties and supersedes any prior written 

5 or oral agreements between them. No extrinsic evidence whatsoever may be introduced in any 

6 judicial proceeding to provide the meaning or construction of this Settlement. Any modification 

7 to the terms of this Settlement must be in writing and signed by a Board representative and 

8 attorneys for Plaintiffs and Defendants to be effective or enforceable. 

9 This Settlement shall be governed and construed according to California law. The parties 

10 waive any common-law or statutory rule of construction that ambiguity should be construed 

11 against the drafter of this Settlement, and agree that the language in all parts of this Settlement 

12 shall in all cases be construed as a whole, according to its fair meaning. 

13 This Settlement shall be valid and binding on, and faithfully kept, observed, performed, and 

14 be enforceable by and against the parties, their successors and assigns. 

15 Ill 

16 Ill 

17 Ill 

18 Ill 

19 Ill 

20 Ill 

21 Ill 

22 Ill 

23 Ill 

24 Ill 

25 Ill 

26 Ill 

27 Ill 

28 
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From:Four Points San Rafael To:19163228288 10/02/2015 15:33 #095 P.001/001 

1 The obligations governed by this Settlement am severable, If for any reason a part of this 

2 , Settltment is determined to be invalid or unenforceable, such a determination shall not affect the 

3 remainder. 

4 The waiver by one party of any provision or breach of this Settlement shall not ~ deemed a 

s waiver of any other provision or breach of this Settlement 

6 IT IS SO STIPULATED. 

7 

8 Dated: October 2, 2015 
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12 Dated; October l, 2015 

13 

14 
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17 Dated: October b 2015 
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Jennifer Shaffer, Chief Executive Officer 
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Kamala D.Harris 
Attorney General of California 
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Attorneys for PlaintU]' Sam Johnson and the 
Plaintiff Class 
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 This case is about the validity of a regulation governing the use of psychological 

risk assessments in determining parole eligibility for life inmates, California Code of 

Regulations, title 15, section 2240 (section 2240). 

 But, this case turns in large part on an appellant’s duty to include essential 

portions of the record on appeal needed to analyze the issues raised and the burden to 

persuade us that the trial court’s ruling was wrong.  Specifically, both appellants rely 

heavily on the rulemaking record for the regulation, as did the trial court, but contrary to 

the California Rules of Court, neither party has had transmitted to this court the entire 
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administrative record that was reviewed by the trial court in making its ruling here.  It is 

their burden to do so.  (Cal. Rules of Court, rules 8.120(a)(2), 8.123(b).)  Without the 

administrative record, we cannot fully assess the validity of many of both appellants’ 

major contentions.  Thus, both parties have forfeited any contentions that require us to 

examine the administrative record.1  

 Regarding the claims that do not require us to examine the administrative record, 

we reject both parties’ appellate arguments because they do not have a basis in either the 

law or facts. 

 We therefore affirm the judgment of the trial court, which granted in part 

Sherman-Bey’s petition for writ of mandate challenging section 2240 because that 

section failed to comply with the Administrative Procedure Act’s clarity standard.   

                                              

1  The mistake Sherman-Bey repeatedly made is in failing to designate an 

administrative record to be transmitted to this court.  (Cal. Rues of Court, rule 

8.120(a)(2).)  Instead, he designated, among other things in the clerk’s transcript, “Notice 

of Lodging of Record and accompanying attachments filed on January 21, 2014.”  This 

two-page item in the clerk’s transcript is indeed included in the record on appeal.  When 

the administrative record containing the rulemaking record was (properly) not included in 

the clerk’s transcript on appeal because it was never designated, Sherman-Bey filed a 

notice on incomplete clerk’s transcript.  In response, the trial court clerk declared that the 

document Sherman-Bey requested be lodged was indeed lodged (i.e., “Notice of Lodging 

of Record and accompanying attachments filed on January 21, 2014”).  However, there 

were no accompanying attachments ever filed in the trial court, so the trial court could 

not include those documents.   

 Perhaps to remedy this problem, Sherman-Bey has included two portions of the 

administrative record as attachments to his reply brief, and we granted him permission to 

file those two attachments.  To the extent the attachments have some bearing on our 

discussion of the contentions on appeal, we will address them in footnotes in this opinion. 

 We still note, however, the fundamental problem is that we do not have the entire 

administrative record the court reviewed in making its ruling.   
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FACTUAL AND PROCEDURAL BACKGROUND 

 Life inmate Sherman-Bey filed a petition for writ of mandate in the trial court 

challenging section 2240, which provides as follows:  Before a life inmate’s initial parole 

consideration hearing, and every five years thereafter, a comprehensive risk assessment 

will be performed by a Board of Parole Hearings psychologist.  (§ 2240, subds. (a), (b).)  

That comprehensive risk assessment “will provide the clinician’s opinion, based on the 

available data, of the inmate’s potential for future violence.  Board of Parole Hearings 

psychologists may incorporate actuarially derived and structured professional judgment 

approaches to evaluate an inmate’s potential for future violence.”  (§ 2240, subd. (b), 

italics added.) 

 Section 2240 was adopted by the California Board of Parole Hearings in 2011 in 

response to a 2010 determination by the California Office of Administrative Law that the 

process by which the Board of Parole Hearings conducted psychological evaluations was 

an underground regulation.2  That underground regulation had been in place since 

January 2009 and included a forensic assessment division to oversee preparing 

psychological evaluations for parole suitability hearings.  Those psychological 

evaluations included use of several enumerated risk assessment tools to assess the 

inmate’s potential for future violence.  

 Sherman-Bey’s challenge to section 2240 in the trial court was based on 

contentions that he again raises here, namely, that the Board of Parole Hearings failed to 

substantially comply with the requirements of the Administrative Procedure Act because 

the board did not adequately respond to public comments, the board misrepresented facts, 

                                              

2  Any regulation not properly adopted under the California Administrative 

Procedure Act  (Gov. Code, § 11340 et seq.) is considered an underground regulation.  

(Patterson Flying Service v. Department of Pesticide Regulation (2008) 161 Cal.App.4th 

411, 429.) 
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and the board improperly mandated the use of specific risk assessment tools.  Sherman-

Bey also argued, as he does here, that section 2240 conflicts with other laws and that 

psychological evaluations completed by the board from the time the underground 

regulation was in effect are invalid and should be removed from inmates’ files.   

 Sherman-Bey’s challenge to section 2240 in the trial court was also based on his 

contention that the Board of Parole Hearings failed to substantially comply with the 

Administrative Procedure Act’s clarity standard.  With regard to this contention, the trial 

court ruled “the regulation substantially fails to comply with the [Administrative 

Procedure Act’s] clarity standard, both because the regulation uses terms that do not have 

meanings generally familiar to those directly affected by the regulation, and because the 

language of the regulation conflicts with the agency’s description of the effect of the 

regulation.”  “This language lacks clarity because the terms ‘actuarially derived and 

structured professional judgment’ are not ‘easily understood’ by or ‘generally familiar’ to 

life inmates, who are directly affected by the regulation.”  “In addition, the regulation is 

unclear because the language of the regulation conflicts with the agency’s description of 

the effect of the regulation.  By using the word ‘may,’ the regulation suggests Board 

psychologists have discretion to decide not only whether to incorporate ‘actuarially 

derived and structured professional judgment approaches’ in evaluating an inmate’s 

potential for future violence, but what, if any, ‘approaches’ to use.”  “In contrast, the 

Board’s description of the regulation in the Statement of Reasons refers to a ‘battery’ of 

risk assessment tools ‘selected’ by the Board, and the Statement of Reasons assumes the 

risk assessment tools will be ‘administered’ to inmates to determine their risk of future 

violence.  [Citations.]  As a result, the regulation is unclear with respect to the 

responsibilities of the Board psychologists who will implement it.”   

 As to the remedy, the trial court granted in part Sherman-Bey’s petition for writ of 

mandate, “allow[ing] Respondent Board eight months to correct the identified 

deficiencies in [section 2240] by adopting a new or amended regulation, in compliance 
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with the requirements of the [Administrative Procedure Act].”  “If the regulation is not 

amended or replaced within eight months after entry of judgment, the portion of the 

regulation providing that ‘Board of Parole Hearings psychologists may incorporate 

actuarially derived and structured professional judgment approaches to evaluate an 

inmate’s potential for future violence,’ which is severable, shall be invalidated as of that 

date, and the Board shall be permanently enjoined from enforcing that provision after that 

date.”  The trial court entered judgment on September 9, 2014.  

 In this court now, the board challenges the trial court’s partial grant of Sherman-

Bey’s petition for writ of mandate.   

DISCUSSION 

I 

The Board Has Failed To Carry Its Burden As Appellant Both To Persuade  

This Court That The Trial Court Erred In Finding Section 2240 Lacked  

Clarity And To Provide Us An Adequate Record On Review 

 The board contends the trial court erred in finding that section 2240 did not 

comply with the Administrative Procedure Act’s clarity requirement because in its view 

(a) the term “ ‘actuarially derived and structured professional judgment’ ” approaches is 

clear; and (b) the term does not conflict with the board’s description of the effect of the 

regulation.  

 As we explain, as to (a), the board’s one-line argument that the term “ ‘actuarially 

derived and structured professional judgment’ ” approaches is clear ignores statutory 

language and fails to carry its burden as appellant to persuade us that the trial court erred 

in finding the term unclear.  As to (b), the board has failed to provide us an adequate 

record to review its contention. 
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A 

The Board Has Not Carried Its Burden As Appellant To  

Persuade Us That The Trial Court Erred In Finding Unclear The Term 

“ ‘Actuarially Derived And Structured Professional Judgment’ ” Approaches 

 The Administrative Procedure Act (Gov. Code, § 11340 et seq.) requires that 

agencies draft regulations “in plain, straightforward language, avoiding technical terms as 

much as possible, and using a coherent and easily readable style . . . .”  (Gov. Code, 

§ 11346.2, subd. (a)(1).)  A regulation is drafted with “clarity” when it is “written or 

displayed so that the meaning of regulations will be easily understood by those persons 

directly affected by them.”  (Gov. Code, § 11349, subd. (c).)  “A regulation shall be 

presumed not to comply with the ‘clarity’ standard if,” among other things, “the 

regulation uses terms which do not have meanings generally familiar to those ‘directly 

affected’ by the regulation, and those terms are defined neither in the regulation nor in the 

governing statute.”  (Cal. Code Regs., tit. 1, § 16, subd. (a)(3).)  Persons who are 

presumed to be “directly affected” by a regulation are those who are legally required to 

comply with or enforce the regulation or who receive a benefit or suffer a detriment from 

the regulation that is not common to the public in general.  (Cal. Code Regs., tit. 1, § 16, 

subd. (b).)  Here, as the trial court correctly found, “the persons ‘directly affected’ by the 

regulation are the Board [of Parole Hearings] psychologists who prepare the parole 

suitability risk assessments, and the life inmates who are subject to them.”  

 With these definitional principles in mind, we turn to the board’s first contention.  

As to that contention, the entirety of its argument is as follows:  “The regulatory language 

at issue, however, provides notice to those affected by it that Board psychologists will use 

their professional judgment in conducting Comprehensive Risk Assessments.  It, 

therefore, does not lack clarity.”  The language to which the board is referring is as 

follows:  “Board of Parole Hearings psychologists may incorporate actuarially derived 

and structured professional judgment approaches to evaluate an inmate’s potential for 
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future violence.”  (§ 2240, subd. (b).)  In the trial court’s view, “[t]his language lacks 

clarity because the terms ‘actuarially derived and structured professional judgment’ are 

not ‘easily understood’ by or ‘generally familiar’ to life inmates, who are directly 

affected by the regulation.”  

 The problem with the board’s contention is that it has not carried its burden as the 

appellant to persuade us that the trial court erred in holding that this language lacks 

clarity.  As this court has stated, “Perhaps the most fundamental rule of appellate law is 

that the judgment challenged on appeal is presumed correct, and it is the appellant’s 

burden to affirmatively demonstrate error.   (See People v. $ 497,590 United States 

Currency (1997) 58 Cal.App.4th 145, 152-153.)”  (People v. Sanghera (2006) 139 

Cal.App.4th 1567, 1573.)  The board’s one-line argument as to why the regulatory 

language is clear falls short of carrying its burden to affirmatively demonstrate error.  

Specifically, the board’s argument equates “actuarially derived and structured 

professional judgment” approaches to a psychologist’s “professional judgment.”  The 

problem with this argument is that it reads out of section 2240 the words “actuarially 

derived” and “structured . . . approaches,” the very words that the trial court found were 

not easily understood by or generally familiar to life inmates.   

 The board does not point us to a definition of “actuarially derived” or 

“structured . . . approaches” and does not explain what they mean.  If the drafters of 

section 2240 had meant simply that the Board of Parole Hearings psychologists may use 

their professional judgment to evaluate an inmate’s potential for future violence, there 

was no need to use the words “actuarially derived” and “structured . . . approaches” to 

modify the type of judgment the psychologist may use.  “It is a settled principle of 

statutory construction that courts should ‘strive to give meaning to every word in a statute 

and to avoid constructions that render words, phrases, or clauses superfluous.’ ”  (In re 

C.H. (2011) 53 Cal.4th 94, 103.)  The board’s argument ignores this settled principle, 

indeed ignoring the very words the trial court found lacking in clarity.  Thus, the board’s 
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argument has failed to persuade us that the trial court erred in finding that the language in 

section 2240, subdivision (b) that “Board of Parole Hearings psychologists may 

incorporate actuarially derived and structured professional judgment approaches to 

evaluate an inmate’s potential for future violence” lacks clarity. 

B 

The Board Has Not Carried Its Burden To Provide Us With An Adequate  

Record To Assess Its Claim That The Court Erred In Finding That The Term 

“Actuarially Derived And Structured Professional Judgment Approaches” Conflicts  

With The Board Of Parole Hearings’ Description Of The Effect Of The Regulation 

 “A regulation shall be presumed not to comply with the ‘clarity’ standard if,” 

among other things, “the language of the regulation conflicts with the agency’s 

description of the effect of the regulation.”  (Cal. Code Regs., tit. 1, § 16, subd. (a) (2).) 

 The trial court ruled that in addition to section 2240 lacking clarity because the 

terms “actuarially derived and structured professional judgment” are not easily 

understood by or generally familiar to life inmates, “the regulation is unclear because the 

language of the regulation conflicts with the agency’s description of the effect of the 

regulation.  By using the word ‘may,’ the regulation suggests Board psychologists have 

discretion to decide not only whether to incorporate ‘actuarially derived and structured 

professional judgment approaches’ in evaluating an inmate’s potential for future 

violence, but what, if any, ‘approaches’ to use.”  “In contrast, the Board’s description of 

the regulation in the Statement of Reasons refers to a ‘battery’ of risk assessment tools 

‘selected’ by the Board, and the Statement of Reasons assumes the risk assessment tools 

will be ‘administered’ to inmates to determine their risk of future violence.  [Citations.]  

As a result, the regulation is unclear with respect to the responsibilities of the Board 

psychologists who will implement it.”   

 The board contends the trial court erred in this finding because section 2240 does 

not conflict with its description of the effect of the regulation.  As we explain, the board 
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again fails to carry its burden as the appellant to demonstrate error, but this time because 

it has failed to have the administrative record transmitted to our court, which is necessary 

for us to resolve its contention. 

 The board’s contention of no conflict is based on its view that “the regulation does 

not state that Board psychologists have discretion to choose what risk assessment 

instruments to use” and “although the explanation of the regulation refers to a ‘battery of 

risk assessments adopted by the Board, nowhere does it state that the adopted risk 

assessments will be used during each and every comprehensive risk assessment.  In fact, 

the evidence demonstrates that there are instances where none of these risk assessment 

tools are used.”   

 The board’s contention turns on “the evidence,” namely, the rulemaking record. 

Indeed, the trial court cited nine pages of the rulemaking record in its analysis of why 

there was no clarity on this point.  Included in these nine pages is the statement of reasons 

that the court relied on in making its determination of no clarity.  However, the board 

fails to provide us with this evidence.  Instead, the board cites as “the evidence” “CT . . . 

217,” which is its brief in the trial court entitled, “Opposition to Opening Brief.”  If we 

follow the trail, that portion of its trial court brief contains a citation to a declaration from 

the Chief Psychologist of the Forensic Assessment Division at the Board of Parole 

Hearings that is included as an exhibit to its “Opposition to Opening Brief.”  Doing some 

more investigation into how this declaration may fit into the evidence, we find that in the 

board’s “SUR-REPLY” brief in the trial court, the board claims that “all the information 

in [that psychologist’s] declaration . . . is also in the rulemaking file.”   

 The board, however, has not incorporated the rulemaking file into the record on 

appeal.  As the appellant challenging the trial court’s ruling that section 2240 lacked 

clarity, it is its burden to include the administrative record if, as it did, it intended to raise 

any issue that requires its consideration. (Cal. Rules of Court, rules 8.120(a)(2).)  

Specifically, “[i]f an appellant intends to raise any issue that requires consideration of the 
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record of an administrative proceeding that was admitted in evidence, refused, or lodged 

in the superior court, the record on appeal must include that administrative record, 

transmitted under rule 8.123.”  (Ibid.).   Here, the administrative record was lodged in the 

trial court.  The board, either as appellant or respondent here, should have requested 

transmission to this court of the administrative record that was lodged in the trial court.  

(Cal. Rules of Court, rule 8.123.)  We, as the appellate court, have no responsibility to 

perfect an inadequate record.  (In re Marriage of Wilcox (2004) 124 Cal.App.4th 492, 

498-499.)  “Failure to provide an adequate record concerning an issue challenged on 

appeal requires that the issue be resolved against the appellants.”  (Eureka Citizens for 

Responsible Government v. City of Eureka (2007) 147 Cal.App.4th 357, 366.)3 

                                              

3  Some, but not all, of the rulemaking record that the trial court relied on in making 

its determination of lack of clarity in our part 1B of the Discussion above is included in 

exhibit 1 provided by Sherman-Bey attached to his reply brief.    

 Looking at the pages we do have, the board still has not carried its burden to 

persuade us the trial court’s ruling was wrong.  Section 2240, subdivision (b) states, 

“Board of Parole Hearings psychologists may incorporate actuarially derived and 

structured professional judgment approaches to evaluate an inmate’s potential for future 

violence.”  (Italics added.)  Use of the word “may,” rather than the directive “shall,” 

connotes that psychologist have discretion to “incorporate actuarially derived and 

structured professional judgment approaches.”   (See In re Marriage of Fossum (2011) 

192 Cal.App.4th 336, 348 [it is a well established rule of statutory construction that the 

word “shall” connotes mandatory action and “may” connotes discretionary action].)   The 

board has argued that the term “actuarially derived and structured professional judgment 

approaches” simply means “professional judgment.”  So, given that and the meaning of 

the word “may,” it follows that the board’s argument is that section 2240, subdivision (b) 

means that psychologists “may” incorporate their “professional judgment” to evaluate an 

inmate’s potential for future violence. 

 This conflicts with the board’s description of section 2240 in the revised final 

statement of reasons that we do have.  The revised final statement of reasons refers to a 

“risk assessment battery” that “is necessary to assist [Board of Parole Hearings] 

psychologists in anchoring their clinical opinions regarding violence risk by insuring 

overall objectivity and reliability.”  The revised final statement of reasons also names two 

specific assessment instruments (the “HCR-20 and LS/CMI”) that “would be 
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II 

As To Sherman-Bey’s Appellate Contentions Regarding Public Comments  

And Alleged Misrepresentation Of Facts, He Has Failed To Carry His  

Burden To Show Error Because He Has Failed To Provide An Adequate Record 

 Sherman-Bey contends the Board of Parole Hearings failed to substantially 

comply with the Administrative Procedure Act because:  (a) the board did not adequately 

respond to public comments; and (b) the board misrepresented facts, namely the findings 

of an expert panel of psychologists concerning various risk assessment instruments that 

were to be used as part of the psychological risk assessment process.  

 Regarding the public comments, Sherman-Bey “urge[s] this court to review the 

record and arguments,” which he claims will lead us to the conclusion that the Board of 

Parole Hearings did not substantially respond to the substance of the public comments.  

However, as we noted with the board, appellant Sherman-Bey has also failed to provide 

us with the entire rulemaking record that the trial court reviewed to make its decision.  

Specifically, the trial court based its ruling on review of the rulemaking record 

containing, among other things, the public comments and the Board of Parole Hearings’ 

responses, noting the portions of the record it reviewed.  It then made a factual finding 

that the Board of Parole Hearings adequately responded to the public comments.  On 

appeal, we cannot reverse the trial court’s factual finding unless the appellant has 

provided us with a record demonstrating that the finding is not supported by substantial 

                                                                                                                                                  

administered as part of the risk assessment battery.”  This requirement in the revised final 

statement of reasons for a risk assessment battery consisting of two specific instruments 

to anchor the psychologist’s clinical opinion is contrary to the board’s argument that 

there is no conflict between section 2240 and the board’s description of the effect of the 

regulation.  The trial court was correct in ruling the regulation was unclear in this regard 

as well. 
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evidence.  Without providing us with the rulemaking record, we cannot fully assess the 

evidence.  Sherman-Bey has failed to provide us with such a record.4 

                                              

4  To the extent some of those comments and responses are contained in exhibit 1 

attached to Sherman-Bey’s reply brief, we address them here.  

 Sherman-Bey admits that the “Board did respond in a technical sen[s]e, but in 

reality the responses were incomplete, incorrect, or inadequate.”  As the trial court 

correctly ruled:  (1) the board substantially responded to the substance of the public 

comments; and (2) to the extent Sherman-Bey disagreed with the substance of the board’s 

responses, a disagreement with an agency’s response does not constitute a failure to 

respond.  (See California Assn. of Medical Products Suppliers v. Maxwell-Jolly (2011) 

199 Cal.App.4th 286, 307 [a court may declare a regulation invalid only for lack of 

“substantial failure” to comply with the Administrative Procedure Act].) 

 One comment noted that section 2240, subdivision (b) does not specify the risk 

assessment instruments the psychologist “may” use and noted that the section “ ‘must 

explicitly prohibit the use of any risk instruments . . . specifically, the PCL-R, HCR-20, 

LS/CMI, and, optionally, the Static-99.’ ”  The board did substantially respond to this 

comment.  The board stated, “the proposed regulation provides that the ‘Board of Parole 

Hearings may incorporate actuarially derived and structured professional judgment 

approaches to evaluate an inmate’s potential for future violence.’ ”  And then the board 

went on to explain that the first three enumerated risk instruments are “among the most 

studied and commonly used violence risk assessments instruments in the field of forensic 

psychology.”  The board then cited to and explained in detail the studies that supported 

its view.  To the extent that Sherman-Bey in his briefs to this court notes that the term 

“actuarially derived and structured professional approaches” lacks clarity and conflicts 

with the revised final statement of reasons, we have already addressed this in part I of the 

Discussion. 

 Another comment claimed that “the use of risk assessment tools by the board and 

the Forensic Assessment Division (FAD) is of no evidentiary value and the FAD’s 

assessment tools are unreliable.”  The board did substantially respond to this comment.  It 

stated it “disagrees.”  The board then explained that the risk assessments were 

“reasonably necessary to assist the Board in determining whether an inmate . . . poses a 

current unreasonable risk of danger to society if released on parole,” but they were only 

“one piece of information available to a hearing panel.”  As to reliability, the board 

explained that reliability referred to “the ability of a test to provide consistent results” and 

numerically demonstrated that instruments used by the forensic assessment division had 

an inter-rated reliability of “above .80,” which was considered “excellent.”  
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 Regarding the misrepresentation of facts, Sherman-Bey contends the Board of 

Parole Hearings misrepresented the findings of the expert panel of psychologists, namely, 

the board falsely claimed that the panel of expert psychologists reached a consensus 

regarding which risk assessment instruments should be used to assess an inmate’s risk, 

but that no such consensus was actually reached.   

 The trial court found that the Board of Parole Hearings “did not misrepresent the 

existence of the minutes of the meeting at which the panel of experts voted on the risk 

assessment tools.”  Further, “even if there was a misstatement, it was minor, and it was 

corrected in the Final Statement of Reasons, where the Board clarified that the risk 

assessment tools were selected based on a ‘ranked vote.’ ”  In making these findings, the 

trial court cited the rulemaking record that we do not have.  Just like with Sherman-Bey’s 

contention regarding the public comments, we cannot reverse the trial court’s factual 

finding unless the appellant has provided us with an adequate record.  Because he has not 

provided us with the entire rulemaking record that was lodged in the trial court, Sherman-

Bey has failed to meet his burden in this regard.5 

                                                                                                                                                  

 Finally, a third set of comments claimed particular risk assessment tools were not 

valid for life inmates.  Again the board did substantially respond to these comments.  The 

board acknowledged that “some researchers have correctly observed that no risk 

assessment tools have been specifically validated for the life inmate population” but that 

the tools used by the forensic assessment division “have been developed and/or cross-

validated for use with correctional populations and allows reasonably modest inferences 

to be drawn from comparisons between life inmates and other prisoners.”   

5  To the extent we can piece together at least some of the rulemaking record (both in 

the clerk’s transcript and in exhibit 1 of Sherman-Bey’s reply brief) that the trial court 

examined to address this contention, we discuss that record here. 

 In the revised initial statement of reasons, the board stated there was a “consensus” 

of an expert panel that “the HCR-20/PCL-R and LS/CMI were the most appropriate risk-

assessment tools for the California lifer population, and the panel recommended this 

battery of tools to the [board].”  Sherman-Bey contends as he did in the trial court that 

this was a misrepresentation because no consensus was actually reached.  He notes that in 
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III 

Sherman-Bey’s Contention That The Board Of Parole Hearings Improperly Focused On 

The Use Of Certain Risk Assessment Tools In Implementing Section 2240 

Does Not Demonstrate That Section 2240 Was Unnecessary 

 For a regulation to comply with the Administrative Procedure Act, the regulation 

must be reasonably necessary to effectuate the purpose of the statute that the regulation 

implements, interprets, or makes specific.  (California Assn. of Medical Products 

Suppliers v. Maxwell-Jolly, supra, 199 Cal.App.4th at p. 316.) 

 Focusing not on the regulation but on the risk assessment tools (which are not 

mentioned in section 2240), Sherman-Bey contends, as he did in the trial court, “that the 

risk assessment tools were not reasonably necessary to effectuate a determination of an 

inmate[’]s suitability for parole.”  He claims that the Board of Parole Hearings’ focus on 

particular risk assessment tools was “not supported by substantial evidence” and was 

based “on a misrepresentation,” which shows that the board’s “determination was 

arbitrary and capricious and should not be deferred to.”   

                                                                                                                                                  

the final statement of reasons, this notation of “consensus recommendation” was changed 

to the following:  “The panel agreed that a multi-method psychological risk assessment 

battery would be employed by the State of California for [life inmates].  Based on a 

ranked vote, it was determined that the HCR-20 and LS/CMI would be administered as 

part of the risk assessment battery.”  (Italics added.)  

 Assuming there is a difference between the term “consensus” and “ranked vote,” 

this does not show a “mischaracterization” on the part of the board or a lack of substantial 

compliance with the Administrative Procedure Act in a way that compromises any of its 

reasonable objectives, namely here, meaningful participation by the public who has 

“timely received all available information that is relevant to the proposed regulations, 

accurate, and as complete as reasonably possible.”  (Sims v. Department of Corrections & 

Rehabilitation (2013) 216 Cal.App.4th 1059, 1073.)  The board clarified that it meant 

ranked vote instead of consensus recommendation and the public was informed of this 

change in the final statement of reasons. 
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 In responding to this contention, the trial court focused on the necessity of 

section 2240, noting the reasons the Board of Parole Hearings cited for the regulation, 

including the following:  (1) the Board of Parole Hearings’ duty to consider an inmate’s 

past and present mental state when considering the inmate’s parole suitability; (2) the 

requirement in Penal Code section 5068 for preparation of a psychological evaluation 

before the release of a life inmate; (3) ongoing concerns about mental health staff from 

the California Department of Corrections and Rehabilitation performing the 

psychological evaluations of life inmates, as their primary job was providing mental 

health care to mentally ill inmates, so the evaluations were often not completed in time 

for the inmates’ parole suitability hearing;  (4) orders from another trial court in a class 

action lawsuit that the Board of Parole Hearings develop a “ ‘streamlined psychological 

risk assessment’ ” process to be used for parole suitability hearings and that a minimum 

number of qualified psychologists be in place to prepare the psychological evaluations; 

and (5) the Office of Administrative Law’s determination that the psychological reporting 

process of the Board of Parole Hearings was an underground regulation.  

 The trial court’s focus on the necessity of the regulation was proper.  The 

reliability of the specific risk assessments used was not an issue properly before the trial 

court because (even as Sherman-Bey admits) the regulation does not specify the risk 

assessment instruments that the Board of Parole Hearings’ psychologists may use.  In 

reviewing “whether the regulation is ‘reasonably necessary’ . . . the court will defer to the 

agency’s expertise and will not ‘super-impose its own policy judgment upon the agency 

in the absence of an arbitrary and capricious decision.’ ”  (Stoneham v. Rushen (1984) 

156 Cal.App.3d 302, 308.)  Here, Sherman-Bey does not challenge the five enumerated 

reasons the Board of Parole Hearings cited for the necessity of the regulation, so he has 

not demonstrated that the use of those reasons made the board’s determination of 

necessity arbitrary and capricious. 
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IV 

Sherman-Bey Has Not Carried His Burden To Demonstrate 

That Section 2240 Conflicts With Other Laws 

 Regulations must be reviewed for consistency with other laws (along with 

reviewing for necessity and clarity, among others factors).   (Gov. Code, § 11349.1, 

subd. (a)(4).)  Sherman-Bey contends, as he did in the trial court, that section 2240 

conflicts with the requirement that the denial of parole suitability be based on evidence of 

current dangerousness (In re Lawrence (2008) 44 Cal.4th 1181, 1191) and with the 

requirement that prohibits (with some exceptions) conducting biomedical and behavioral 

research on prisoners (Pen. Code, §§ 3502, 3516).    

 The trial court concluded that section 2240 does not conflict with Lawrence 

because the psychological evaluations in section 2240 are used to help determine an 

inmate’s current dangerousness, and section 2240 does not contravene the prohibition on 

inmate research because it does not authorize the Board of Parole Hearings to conduct 

research on inmates.  

 The trial court was correct.  As to Lawrence, section 2240, subdivision (b) requires 

in the comprehensive risk assessment an analysis of “both static and dynamic factors,” 

which may include, but is not limited to, the inmate’s “present mental state.”  This is 

consistent with Lawrence, which requires an assessment of current dangerousness and not 

just static factors such as the egregiousness of the commitment offense.  (In re Lawrence, 

supra, 44 Cal.4th at p. 1191.)  As to inmate research, as Sherman-Bey himself notes, 

section 2240 “does not on its face authorize research on inmates.”  But then he cites 

portions of the rulemaking record that he claims “describes that [the Board of Parole 

Hearings] will conduct research on inmates.”  As to this latter claim based on the 

rulemaking record, we must resolve it against Sherman-Bey because he has failed to 

provide us with the rulemaking record.  (Hernandez v. California Hospital Medical 
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Center (2000) 78 Cal.App.4th 498, 502 [“Failure to provide an adequate record on an 

issue requires that the issue be resolved against [appellant]”].)6  

V 

The Board Of Parole Hearings Was Not Required To Remove Psychological Evaluations 

Performed Before The Enactment Of Section 2240 From Sherman-Bey’s File 

 Sherman-Bey contends, as he did in the trial court, that all psychological 

evaluations completed by the Board of Parole Hearings conducted pursuant to the 

underground regulation are invalid and should be removed from his and other inmates’ 

files.  

 Sherman-Bey has standing to challenge only his own psychological evaluations.   

“As a general rule, legal standing to petition for a writ of mandate requires the petitioner 

                                              

6  To the extent there is a section entitled “future research,” in the revised final 

statement of reasons contained in exhibit 1 attached to Sherman-Bey’s reply brief, that 

Sherman-Bey contends touches on “inmate research,” we address that here.   

 The section entitled “future research” states “[t]he panel felt that it would be 

valuable to conduct research to validate the reliability of risk assessment results for a[] 

[life] inmate population.”  The section then delineates four “[a]reas of particular need for 

future research”:  (1) “[t]rack[ing] the performance of the [level of service/case 

management inventory] and [historical, clinical, and risk management-20 test] for 

predicting institutional behavior”; (2) “[c]ompar[ing] the [level of service/case 

management inventory and historical, clinical, and risk management-20 test] for overlap, 

reliability, and incremental validity”; (3) “[a]nalyz[ing] the effect of rater reliability on 

the administration of risk assessment tests and their corresponding results”; and 

(4) “[d]eploy[ing]” [a corrections assessment intervention system] or [case management 

inventory] on subsets of inmate population to evaluate the effect of various needs of 

assessment instruments.”   

 This section does not authorize the board to conduct research on inmates.  Rather, 

this section details part of a process to track the reliability and validity of the battery of 

tests used to “assess risk of or determine the likelihood of dangerousness or violence” of 

inmates eligible for parole and to ensure that the risk assessment tools the psychologists 

employ are also reliable and valid for life inmates.   
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to have a beneficial interest in the writ’s issuance.”  (Rialto Citizens for Responsible 

Growth v. City of Rialto (2012) 208 Cal.App.4th 899, 913.)  “ ‘The requirement that a 

petitioner be “beneficially interested” has been generally interpreted to mean that one 

may obtain the writ only if the person has some special interest to be served or some 

particular right to be preserved or protected over and above the interest held in common 

with the public at large.’ ”  (Save the Plastic Bag Coalition v. City of Manhattan Beach 

(2011) 52 Cal.4th 155, 165.)  Here, Sherman-Bey has a beneficial interest in only his own 

psychological evaluations.  Thus, he does not have standing to argue that all the 

psychological evaluations of other inmates during the relevant time period be declared 

invalid. 

 Turning to his own evaluations, Sherman-Bey has still not demonstrated that the 

Board of Parole Hearings had a duty to remove from his prison central file the 

psychological evaluations completed pursuant to the underground regulation.  The 

California Supreme Court has addressed what happens when a petitioner challenges an 

agency’s decision made pursuant to a policy determined to be an underground regulation.  

(Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 576-577.)  “[T]he 

. . . policy may be void, but the underlying . . . orders are not void.”  (Id. at p. 577.)   If 

the underlying orders were void, it would undermine the controlling law.  (Ibid.)  Here, 

since the evaluations themselves are not void, Sherman-Bey has no right to have them 

removed from his file simply because they were promulgated pursuant to an underground 

regulation. 

 We note one final point.  The law provides Sherman-Bey with an adequate remedy 

if he believes there is a basis for questioning a psychological evaluation in his file.  “In 

every case where the hearing panel considers a psychological report, the inmate and 

his/her attorney, at the hearing, will have an opportunity to rebut or challenge the 

psychological report and its findings on the record.  The hearing panel will determine, at 
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its discretion, what evidentiary weight to give psychological reports.”  (§ 2240, 

subd. (d).) 

DISPOSITION 

 The judgment is affirmed.  The parties shall bear their own costs on appeal.  (Cal. 

Rules of Court, rule 8.278(a)(5).) 

 

 

 

  /s/            

 Robie, J. 

 

 

 

We concur: 

 

 

 

 /s/             

Raye, P. J. 

 

 

 

 /s/             

Mauro, J. 
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BPH RN 16-01: NOTICE OF MODIFICATIONS TO TEXT  

OF PROPOSED REGULATIONS AND ADDITION OF DOCUMENTS  

AND INFORMATION TO RULEMAKING FILE 
 

Title 15. CRIME PREVENTION AND CORRECTIONS 

Division 2. BOARD OF PAROLE HEARINGS 

CHAPTER 3. PAROLE RELEASE 

ARTICLE 2. INFORMATION CONSIDERED 

 

Amendment of Section 2240 

Comprehensive Risk Assessments 

(previously: Psychological Risk Assessments for Life Inmates) 

 

 

Modifications to Text of Proposed Regulations 

 

Pursuant to the requirements of Government Code section 11346.8(c), and section 44 of Title 1 

of the California Code of Regulations, the Board of Parole Hearings (board) is providing notice 

of changes made to proposed regulation section 2240, governing Comprehensive Risk 

Assessments.  This section was the subject of a regulatory hearing held on January 18, 2017.  

These changes are in response to comments received regarding the proposed regulation as well 

as amendments to the Johnson v. Shaffer class action case. (Johnson v. Shaffer (E.D. Cal. 

October 6, 2017) No. 2:12-cv-1059, Doc. 186 [order requiring amendments to proposed 

regulations].) 

 

If you have any comments regarding the proposed changes, the board will accept written 

comments between FRIDAY, DECEMBER 22, 2017, and MONDAY, JANUARY 8, 2018.  All 

written comments must be submitted to the board no later than 5:00 p.m. on MONDAY, 

JANUARY 8, 2018, and must be addressed to: 

 

Heather L. McCray, Assistant Chief Counsel  

Board of Parole Hearings  

P.O. Box 4036  

Sacramento, CA 95812-4036  

Phone: (916) 322-6729 

Facsimile: (916) 322-3475  

E-mail: BPH.Regulations@cdcr.ca.gov  

 

If Heather McCray is unavailable, please contact Chief Counsel, Jennifer Neill at 

Jennifer.Neill@cdcr.ca.gov. In any such inquiries, please identify the action by using the board’s 

regulation control number BPH RN 16-01.  

 

All written comments received by MONDAY, JANUARY 8, 2018, that pertain to the indicated 

amendments to the proposed regulations will be reviewed and responded to by the board in the 

Final Statement of Reasons as part of the compilation of the rulemaking file.  Please limit your 

comments to the modifications to the text. 
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Addition of Documents and Information to Rulemaking File 

 

Pursuant to the requirements of Government Code section 11346.8(d), 11346.9(a)(1), and 

11347.1, the board is providing notice that documents and other information that the board has 

relied on in adopting the proposed regulations have been added to the rulemaking file and are 

available for public inspection and comment. 

 

The documents and information added to the rulemaking file are as follows: 

1. Laws and regulations relating to the practice of psychology. (See 

http://www.psychology.ca.gov/laws_regs/2016lawsregs.pdf.)  

2. Information regarding the law/ethics examination to qualify for psychology licensure. 

(See 

https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bu

lletinid=310&bulletinurl=.pdf.)  

3. Information regarding psychologist license renewal requirement for self-certification of 

remaining abreast of changes to laws (statutes and regulations) and ethics. (See 

http://www.psychology.ca.gov/licensees/ce_faqs.shtml.) 

4. Information regarding the APA ethics code governance only of its own members and not 

all California Psychology licensees. (See http://www.apa.org/ethics/code/principles.pdf.) 

5. Guy, Kusaj, Packer, and Douglas (Nov. 3, 2014) Law and Human Behavior: Influence of 

the HCR-20, LS/CMI, and PCL-R on Decisions About Parole Suitability Among Lifers. 

6. Campbell, French, and Gendreau (2009) The Prediction of Violence in Adult Offenders: A 

Meta-Analytic Comparison of Instruments and Methods of Assessment. 

7. Yang, Wong, and Coid (2010) The Efficacy of Violence Prediction: A Meta-Analytic 

Comparison of Nine Risk Assessment Tools, Psychological Bulletin Vol. 136, No. 5, 740-

767. 

8. Singh, Desmarais, Hurducas, et al. (Aug. 30, 2014) International Perspectives on the 

Practical Application of Violence Risk Assessment: A Global Survey of 44 Countries, 

International Journal of Forensic Mental Health. 

9. Johnson v. Shaffer (E.D. Cal. May 26, 2016) No. 2:12-cv-1059, Doc. Johnson v. Shaffer 

(E.D. Cal. October 6, 2017) No. 2:12-cv-1059, Doc. 186 [order requiring amendments to 

proposed regulations]. 

10. December 22, 2017 Supplement to the Initial Statement of Reasons filed with OAL on 

October 24, 2016. 

 

These documents are available for public inspection at the board’s office located at 1515 K 

Street, 6th Floor, Sacramento, CA from FRIDAY, DECEMBER 22, 2017, through MONDAY, 

JANUARY 8, 2018, between the hours of 9:00 a.m. and 5:00 p.m.  If you have any comments 

regarding the documents and other information, written comments must be submitted to the 

board by 5:00 p.m. on MONDAY, JANUARY 8, 2018 to: 

 

Heather L. McCray, Assistant Chief Counsel  

Board of Parole Hearings  

P.O. Box 4036  

Sacramento, CA 95812-4036  

Phone: (916) 322-6729 

Facsimile: (916) 322-3475  

E-mail: BPH.Regulations@cdcr.ca.gov  

http://www.psychology.ca.gov/laws_regs/2016lawsregs.pdf
https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bulletinid=310&bulletinurl=.pdf
https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bulletinid=310&bulletinurl=.pdf
http://www.psychology.ca.gov/licensees/ce_faqs.shtml
http://www.apa.org/ethics/code/principles.pdf
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If Heather McCray is unavailable, please contact Chief Counsel, Jennifer Neill at 

Jennifer.Neill@cdcr.ca.gov. In any such inquiries, please identify the action by using the board’s 

regulation control number BPH RN 16-01.  

 

All written comments received by MONDAY, JANUARY 8, 2018, that pertain to the indicated 

amendments to the proposed regulations will be reviewed and responded to by the board in the 

Final Statement of Reasons as part of the compilation of the rulemaking file. 

 

 

DATE OF NOTICE: DECEMBER 22, 2017 

 

**END** 
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PROPOSED REGULATORY TEXT 
 

ORIGINAL Proposed additions are indicated by single underline and deletions are indicated by single 

strikethrough.   

 

NEW Proposed additions are indicated by double underline and deletions are indicated by double 

strikethrough.  

 

 

BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS 

TITLE 15. CRIME PREVENTION AND CORRECTIONS 

DIVISION 2. BOARD OF PAROLE HEARINGS 

CHAPTER III. PAROLE RELEASE 

ARTICLE 2. INFORMATION CONSIDERED 

 

§ 2240. Psychological Comprehensive Risk Assessments for Life Inmates.   

 

(a) Prior to a life inmate's initial parole consideration hearing, a Comprehensive Risk Assessment 

will be performed by a licensed psychologist employed by the Board of Parole Hearings, except 

as provided in subsection (g).Licensed psychologists employed by the Board of Parole Hearings 

shall prepare comprehensive risk assessments for use by hearing panels.  The pPsychologists 

shall consider the current relevance of any factors impacting an inmate’s risk of violence, 

including but not limited to factors of suitability and unsuitability listed in subdivisions (c) and 

(d) of sections 2281 and 2402 of this division.  The psychologists shall incorporate standardized 

approaches, generally accepted in the psychological community, to identify, measure, and 

categorize the inmate’s risk of violence structured risk assessment instruments like the HCR-20-

V3 and STATIC-99R that are commonly used by mental health professionals who assess risk of 

violence of incarcerated individuals.   

(1) In the case of a life inmate who has already had an initial parole consideration hearing but for 

whom a Comprehensive Risk Assessment has not been prepared, a Comprehensive Risk 

Assessment shall be performed prior to the inmate's next scheduled subsequent hearing, unless a 

psychological report was prepared prior to January 1, 2009.  

(2) Psychological reports prepared prior to January 1, 2009 are valid for use for three years, or 

until used at a hearing that was conducted and completed after January 1, 2009, whichever is 

earlier. For purposes of this section, a completed hearing is one in which a decision on parole 

suitability has been rendered.  

 

(b) A Comprehensive Risk Assessment will be completed every five years. It will consist of both 

static and dynamic factors which may assist a hearing panel or the board in determining whether 

the inmate is suitable for parole. It may include, but is not limited to, an evaluation of the 

commitment offense, institutional programming, the inmate's past and present mental state, and 

risk factors from the prisoner's history. The Comprehensive Risk Assessment will provide the 

clinician's opinion, based on the available data, of the inmate's potential for future violence. 

Board of Parole Hearings psychologists may incorporate actuarially derived and structured 

professional judgment approaches to evaluate an inmate's potential for future violence.When 

preparing a risk assessment under this section for a youth offender, as defined in Penal Code 

section 3051, subdivisions (a) and (h), the psychologist shall also take into consideration the 
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youth factors described in Penal Code section 3051, subdivision (f)(1) and their mitigating 

effects. 

 

(c) In the five-year period after a Comprehensive Risk Assessment has been completed, life 

inmates who are due for a regularly scheduled parole consideration hearing will have a 

Subsequent Risk Assessment completed by a licensed psychologist employed by the Board of 

Parole Hearings for use at the hearing. This will not apply to documentation hearings, cases 

coming before the board en banc, progress hearings, three year reviews of a five-year denial, 

rescission hearings, postponed hearings, waived hearings or hearings scheduled pursuant to court 

order, unless the board's chief psychologist or designee, in his or her discretion, determines a 

new assessment is appropriate under the individual circumstances of the inmate's case.  

The Subsequent Risk Assessment will address changes in the circumstances of the inmate's case, 

such as new programming, new disciplinary issues, changes in mental status, or changes in 

parole plans since the completion of the Comprehensive Risk Assessment. The Subsequent Risk 

Assessment will not include an opinion regarding the inmate's potential for future violence 

because it supplements, but does not replace, the Comprehensive Risk Assessment.(1) A risk 

assessment shall not be finalized until the Chief Psychologist or a Senior Psychologist has 

reviewed the risk assessment to ensure that the psychologist’s opinions are based upon adequate 

scientific foundation, and reliable and valid principles and methods have been appropriately 

applied to the facts of the case.   

(2) A risk assessment shall become final on the date on which it is first approved by the Chief 

Psychologist or a Senior Psychologist. 

 

(d) The CDCR inmate appeal process does not apply to the psychological evaluations prepared 

by the board's psychologists. In every case where the hearing panel considers a psychological 

report, the inmate and his/her attorney, at the hearing, will have an opportunity to rebut or 

challenge the psychological report and its findings on the record. The hearing panel will 

determine, at its discretion, what evidentiary weight to give psychological reports.(1) Risk 

assessments shall be prepared for all initial and subsequent parole consideration hearings and all 

subsequent parole reconsideration hearings for inmates housed within the State of California if, 

on the date of the hearing, more than three years will have passed since the most recent risk 

assessment became final. 

(2) The board may prepare a risk assessment for inmates housed outside of California Risk 

assessments shall be completed, approved, and served on the inmate no later than 60 calendar 

days prior to the date of the hearing. 

 

(e) If a hearing panel identifies a substantial error in a psychological report, as defined by an 

error which could affect the basis for the ultimate assessment of an inmate's potential for future 

violence, the board's chief psychologist or designee will review the report to determine if, at his 

or her discretion, a new report should be completed. If a new report is not completed, an 

explanation of the validity of the existing report shall be prepared.(1) If an inmate or the inmate’s 

attorney of record believes that a risk assessment contains a factual error that materially impacts 

the risk assessment’s conclusions regarding the inmate’s risk of violence, the inmate or attorney 

of record may send a written objection regarding the alleged factual error to the Chief Counsel of 

the board, postmarked or electronically received no less than 30 calendar days before the date of 
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the hearing.  Electronic messages sent after board business hours or on a non-business day will 

be deemed received on the next business day. 

(2) For the purposes of this section, “factual error” is defined as an explicit finding about a an 

untrue circumstance or event for which there is no reliable documentation or which is clearly 

refuted by other documentation.  Factual errors do not include A disagreements with clinical 

observations, opinions, or diagnoses is not a factual error or clarifications regarding statements 

the risk assessment attributed to the inmate. 

(3) The inmate or attorney of record shall address the written objection to “Attention: Chief 

Counsel / Risk Assessment Objection.”  Electronic messages sent after board business hours or 

on a non-business day will be deemed received on the next business day. 

 

(f) If a hearing panel identifies at least three factual errors the board's chief psychologist or 

designee will review the report and determine, at his or her discretion, whether the errors 

invalidate the professional conclusions reached in the report, requiring a new report to be 

prepared, or whether the errors may be corrected without conducting a new evaluation.(1) Upon 

receipt of a written objection to an alleged factual error in the risk assessment, or on the board’s 

own referral, the Chief Counsel shall review the risk assessment and determine evaluate whether 

the risk assessment contains a factual error as alleged. 

(2) Following the review, the Chief Counsel shall take one of the following actions: 

(A) If the Chief Counsel determines that the risk assessment does not contain a factual error as 

alleged, the Chief Counsel shall overrule the objection, issue a miscellaneous decision explaining 

the result of the review, and promptly provide a copy of the miscellaneous decision to the inmate 

or attorney of record when a decision is made, but in no case less than 10 calendar days prior to 

the hearing. 

(B) If the Chief Counsel determines that the risk assessment contains a factual error as alleged, 

the Chief Counsel shall refer the matter to the Chief Psychologist. 

 

(g) Life inmates who reside in a state other than California, including those under the Interstate 

Compact Agreement, may not receive a Comprehensive Risk Assessment, Subsequent Risk 

Assessment or other psychological evaluation for the purpose of evaluating parole suitability due 

to restraints imposed by other state's licensing requirements, rules of professional responsibility 

for psychologists and variations in confidentiality laws among the states. If a psychological 

report is available, it may be considered by the panel for purpose of evaluating parole suitability 

at the panel's discretion only if it may be provided to the inmate without violating the laws and 

regulations of the state in which the inmate is housed.(1) Upon referral from the Chief Counsel, 

the Chief Psychologist shall review the risk assessment and opine whether the identified factual 

error materially impacted the risk assessment’s conclusions regarding the inmate’s risk of 

violence.  Following the review, the Chief Psychologist shall promptly take one of the following 

actions: 

(A) If the Chief Psychologist opines that the factual error did not materially impact the risk 

assessment’s conclusions regarding the inmate’s risk of violence, Tthe Chief Psychologist shall 

direct that the risk assessment be revised to correct the factual errors, prepare an addendum to the 

risk assessment documenting the correction of the error and his or her opinion that correcting the 

errors had no material impact on the risk assessment’s conclusions, and notify the Chief Counsel 

of the addendum. 
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(B) If the Chief Psychologist opines that the factual error materially impacted the risk 

assessment’s conclusions regarding the inmate’s risk of violence, the Chief Psychologist shall 

order a new or revised risk assessment, prepare an addendum to the risk assessment documenting 

the correction of the error and his or her opinion about the material impact of the errors on the 

risk assessment’s conclusions, and notify the Chief Counsel of the addendum. 

(2) Upon receipt of the Chief Psychologist’s addendum, the Chief Counsel shall promptly, but in 

no case less than 10 calendar days prior to the hearing, take one of the following actions: 

(A) If the Chief Psychologist opined that the factual error did not materially impact the risk 

assessment’s conclusions regarding the inmate’s risk of violence, the Chief Counsel shall 

overrule the objection, issue a miscellaneous decision explaining the result of the review, and 

provide a copy of the miscellaneous decision, the revised risk assessment, and the Chief 

Psychologist’s addendum to the inmate or attorney of record prior to the hearing. 

(B) If the Chief Psychologist opined that the factual error did materially impact the risk 

assessment’s conclusions regarding the inmate’s risk of violence, the Chief Counsel shall issue a 

miscellaneous decision explaining the result of the review, order a new or revised risk 

assessment, postpone the hearing if appropriate under section 2253, subdivision (d) of these 

regulations, and provide a copy of the miscellaneous decision, the new or revised risk 

assessment, and Chief Psychologist’s addendum to the inmate or attorney of record.   

(3) The board shall request that the department permanently remove any risk assessments that are 

revised under paragraph (1)(A) of this subdivision, or revised or redone under paragraph (1)(B) 

of this subdivision, Impacted risk assessments shall be permanently removed from the inmate’s 

central file. 

 

(h) The provisions of this section shall not apply to medical parole hearings pursuant to Penal 

Code section 3550 or applications for sentence recall or resentencing pursuant to Penal Code 

section 1170.If the Chief Counsel receives a written objection to an alleged factual error in the 

risk assessment that is postmarked or electronically received less than 30 calendar days before 

the hearing, the Chief Counsel shall determine whether sufficient time exists to complete the 

review process described in subdivisions (f) and (g) of this section no later than 10 calendar days 

prior to the hearing.  If the Chief Counsel determines that sufficient time exists, the Chief 

Counsel and Chief Psychologist may shall complete the review process in the time remaining 

before the hearing.  If the Chief Counsel determines that insufficient time exists, the Chief 

Counsel may shall refer the objection to the hearing panel for consideration.  The Chief 

Counsel’s decision not to respond to an untimely objection is not alone good cause for either a 

postponement or a waiver under section 2253 of these regulations. 

 

(i)(1) If an inmate or the inmate’s attorney of record raises an objection to an alleged factual 

error in a risk assessment for the first time at the hearing or the Chief Counsel has referred an 

objection to the hearing panel under subdivision (h) of this section, the hearing panel shall first 

determine whether the inmate has demonstrated good cause for failing to submit a written 

objection 30 or more calendar days before the hearing.  If the inmate has not demonstrated good 

cause, the presiding hearing officer may overrule the objection on that basis alone.  If good cause 

is established, the hearing panel shall consider the objection and proceed with either paragraph 

(32) or (43) of this subdivision. 

(2) For the purpose of this subdivision, good cause is defined as an inmate’s excused failure to 

timely object to the risk assessment earlier than he or she did. 
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(32) If the hearing panel determines the risk assessment may contain a factual error that 

materially impacts the risk assessment’s conclusions regarding the inmate’s risk of violence, the 

presiding hearing officer shall identify each alleged factual error in question and refer the risk 

assessment to the Chief Counsel for review under subdivision (f) of this section.   

(A) If other evidence before the hearing panel is sufficient to evaluate the inmate’s suitability for 

parole, the hearing panel shall disregard the alleged factual error, as well as any conclusions 

affected by the alleged factual error, and complete the hearing.   

(B) If other evidence before the hearing panel is insufficient to evaluate the inmate’s suitability 

for parole, the presiding hearing officer shall postpone the hearing under section 2253, 

subdivision (d) of these regulations pending the review process described in subdivisions (f) and 

(g) of this section.  

(43) If the hearing panel determines the risk assessment does not contain a factual error that 

materially impacts the risk assessment’s conclusions regarding the inmate’s risk of violence, the 

presiding hearing officer shall overrule the objection and the hearing panel shall complete the 

hearing.  

 

(j) Notwithstanding subdivision (i), an inmate shall have the opportunity at a hearing to object to 

or clarify any statements a risk assessment attributed to the inmate, or respond to any clinical 

observations, opinions, or diagnoses in a risk assessment. 

 

NOTE: Authority cited: Section 12838.4, Government Code; and Sections 3052 and 5076.2, 

Penal Code. Reference: Sections 3041, 3041.5, 3051, 11190, and 11193, Penal Code; In re Lugo, 

(2008) 164 CalApp.4th 1522; In re Rutherford, Cal. Super. Ct., Marin County, No. 

SC135399AJohnson v. Shaffer (E.D. Cal. May 26, 2016) No. 2:12-cv-1059, Doc. 167 [order 

approving stipulated agreement]; Sherman-Bey v. Shaffer, 2016 WL 193508, Case No. C077499.  
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BPH RN 16-01: SUPPLEMENT TO INITIAL STATEMENT OF REASONS 
 

TITLE 15. CRIME PREVENTION AND CORRECTIONS 
DIVISION 2. BOARD OF PAROLE HEARINGS 

CHAPTER 3. PAROLE RELEASE 
ARTICLE 2. INFORMATION CONSIDERED 

 
Amendment of Section 2240 

Comprehensive Risk Assessments 
 

INTRODUCTION: 
 
The Board of Parole Hearings (board) is issuing this supplement to the Initial Statement of 
Reasons (ISOR) for BPH Regulation Number (RN) 16-01 governing Comprehensive Risk 
Assessments to provide additional information regarding necessity of the proposed regulations and 
the documents relied on in reaching determinations about possible alternatives to these 
regulations. 
 
 
PURPOSE:  
 
As noted in the original Initial Statement of Reasons, the board proposes to amend California 
Code of Regulations, title 15, section 2240, as follows:   
 
Subdivision (c) is amended to remove the requirements for Subsequent Risk Assessments and to 
instead provide guidelines for when the Chief Psychologist or Senior Psychologist may approve a 
Comprehensive Risk Assessment. This subdivision also clarifies that a Comprehensive Risk 
Assessment shall not become final until approved by a supervisor and establishes that the date on 
which a risk assessment becomes final is the date of supervisorial approval. 
 
 
NECESSITY: 
 
Requiring supervisorial approval before a Comprehensive Risk Assessment may be finalized is 
necessary for the board to conduct proper oversight and ensure that clinicians are properly 
administering these assessments and basing their clinical conclusions on sound psychological 
reasoning. Additionally, selecting the date of approval as the date on which a risk assessment 
becomes final is necessary to ensure both that (1) CRAs are not finalized before being reviewed 
and approved by a supervising clinician and (2) the date of the CRA’s validity for the next three 
years runs from a date on which it was independently deemed satisfactory and approved by the 
supervising clinician. 
 
 
DOCUMENTS RELIED UPON: 
 
As noted in the original Initial Statement of Reasons, the board, in proposing amendments to these 
regulations, relied on the court’s decision ordering implementation of the Johnson v. Shaffer 
stipulated agreement.  (Johnson v. Shaffer (E.D.Cal. May 26, 2016, No. 2:12-cv-1059 KJM AC P) 
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2016 U.S. Dist.)  The order is listed here pursuant to the order of the court.  A copy of this order is 
attached to this initial statement of reasons as ATTACHMENT A.  The board also relied on the 
court’s order in Sherman-Bey requiring amendment of the language regarding the tools on which 
psychologists may rely.  (Sherman-Bey v. Shaffer, 2016 WL 193508, Case No. C077499.)  A copy 
of this opinion is attached to this initial statement of reasons as ATTACHMENT B.   
 
In addition to the documents above, the Board relied on all of the following technical, theoretical, 
or empirical studies, reports, or documents in considering other alternatives to these regulations: 

1. Laws and regulations relating to the practice of psychology. (See 
http://www.psychology.ca.gov/laws_regs/2016lawsregs.pdf.)  

2. Information regarding the law/ethics examination to qualify for psychology licensure. (See 
https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bull
etinid=310&bulletinurl=.pdf.)  

3. Information regarding psychologist license renewal requirement for self-certification of 
remaining abreast of changes to laws (statutes and regulations) and ethics. (See 
http://www.psychology.ca.gov/licensees/ce_faqs.shtml.) 

4. Information regarding the APA ethics code governance only of its own members and not 
all California Psychology licensees. (See http://www.apa.org/ethics/code/principles.pdf.) 

5. Guy, Kusaj, Packer, and Douglas (Nov. 3, 2014) Law and Human Behavior: Influence of 
the HCR-20, LS/CMI, and PCL-R on Decisions About Parole Suitability Among Lifers. 

6. Campbell, French, and Gendreau (2009) The Prediction of Violence in Adult Offenders: A 
Meta-Analytic Comparison of Instruments and Methods of Assessment. 

7. Yang, Wong, and Coid (2010) The Efficacy of Violence Prediction: A Meta-Analytic 
Comparison of Nine Risk Assessment Tools, Psychological Bulletin Vol. 136, No. 5, 740-
767. 

8. Singh, Desmarais, Hurducas, et al. (Aug. 30, 2014) International Perspectives on the 
Practical Application of Violence Risk Assessment: A Global Survey of 44 Countries, 
International Journal of Forensic Mental Health. 

9. Johnson v. Shaffer (E.D. Cal. October 6, 2017) No. 2:12-cv-1059, Doc. 186 [order 
requiring amendments to proposed regulations]. 

10. This Supplement to the Initial Statement of Reasons filed with OAL on October 24, 2016. 
 
The board has not identified nor has it relied upon any technical, theoretical, or empirical study, 
report, or similar document not already included this section. 
 

**END** 
 

https://advance.lexis.com/api/document/collection/cases/id/5HVK-3241-F04B-S1MT-00000-00?page=29&reporter=7737&context=1000516
http://www.psychology.ca.gov/laws_regs/2016lawsregs.pdf
https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bulletinid=310&bulletinurl=.pdf
https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bulletinid=310&bulletinurl=.pdf
http://www.psychology.ca.gov/licensees/ce_faqs.shtml
http://www.apa.org/ethics/code/principles.pdf
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BPH RN 16-01: FINAL STATEMENT OF REASONS 

 

 

TITLE 15. CRIME PREVENTION AND CORRECTIONS 

DIVISION 2. BOARD OF PAROLE HEARINGS 

CHAPTER 3. PAROLE RELEASE 

ARTICLE 2. INFORMATION CONSIDERED 

 

Amendment of Section 2240 
Comprehensive Risk Assessments 

 

 

UPDATE OF INITIAL STATEMENT OF REASONS: 

 

During the 45-day public comment period regarding the Regulation Number (RN) 16-01, 

governing Comprehensive Risk Assessments, which ended on December 19, 2016, the Board of 

Parole Hearings (“board”) received comments from 45 members of the public. One member of the 

public requested a public hearing, which the board held on Wednesday, January 18, 2017. At that 

hearing, the board received written comments from one member of the public and oral comments 

from three public speakers. 

 

The board considered each public comment received regarding the Regulation Number (RN)  

16-01, governing Comprehensive Risk Assessments. Additionally, the court in Johnson v. Shaffer 

issued a new court order mandating additional requirements for the proposed regulations. 

(Johnson v. Shaffer (E.D. Cal. October 6, 2017) No. 2:12-cv-1059, Doc. 186 [order requiring 

amendments to proposed regulations].) Following the comments and court order, the board made 

substantive amendments to the original proposed regulations. As explained in greater detail below 

under the section titled “Summary and Explanation of Amendments to Original Proposed 

Regulation Submitted for Re-notice on December 22, 2017,” and the Updated Informative Digest, 

these amendments are sufficiently related to the subject matter of the originally proposed 

regulations. The board also declined several suggestions, the board’s reasons for which are 

explained in greater detail below under the section titled “Summary and Response to Comments 

Received during the Notice Period of November 4, 2016, to December 19, 2016, and the Public 

Hearing Held on January 18, 2017.” 

 

The amended proposed regulations were publically presented at the board’s Executive Board 

Meeting on December 18, 2017. Subsequently, on December 22, 2017, the board re-noticed the 

amended proposed regulations to all persons who submitted comments during the original public 

comment period and all persons on the board’s registry who requested re-notifications. The re-

notice further contained the list of all documents added to the rulemaking file. The comment 

period for the re-noticed amended regulations and documents added to the rulemaking file ran 

from December 22, 2017, to January 8, 2018. 

 

The board considered each public comment received during the 15-day re-notice comment period. 

For reasons explained below in further detail under the section titled “Summary and Response to 

Comments Received during the Re-Notice Period of December 22, 2017, to January 8, 2018,” the 

board declined to make any further amendments to RN 16-01. 
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SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE INITIAL 

NOTICE PERIOD OF NOVEMBER 4, 2016, TO DECEMBER 19, 2016, AND THE 

PUBLIC HEARING HELD ON JANUARY 18, 2017: 

 

The board received written comments from a total of 45 members of the public (including 37 

inmates) during the public comment period of November 4, 2016, through December 19, 2016. 

Each comment from the 45 commenters was individually identified with a unique identification 

(“ID”) number as follows: 16-01-[the number of the commenter in order of receipt]-[the number 

of the comment in order of the comments received from that speaker]. (For example, the comment 

identified as 16-01-06-02 would indicate that comment was made in or by the sixth letter/speaker 

received and was the second comment from the author of that letter/speaker.) The board received 

a total of 192 individual comments from the 45 written commenters. The comment ID numbers for 

comments received during the public comment period ranged from 16-01-01-01 through 16-01-

45-13. Tables containing the identification number for each comment along with the commenter’s 

name, date of the comment, category of the comment, and the board’s determinations regarding 

the comment are included in the comment tab. Additionally, copies of each correspondence are 

included in the comments tab. 

 

The board also received comments from four members of the public during the public hearing on 

January 18, 2017. The board received a total of 18 individual comments from the four commenters 

during the public hearing. Three comments from one commenter were received by letter on the 

date of the hearing. The remaining 15 comments were received orally from three speakers at the 

hearing. Each comment from the four commenters was individually identified with a unique ID 

number: 16-01-[the number of the commenter in order of receipt]-[the number of the comment in 

order of the comments received from that speaker]. The comment ID numbers for comments 

received during the public hearing ranged from 16-01-46-01 through 16-01-49-05. Tables 

containing the identification number for each comment along with the commenter’s name, date of 

the comment, category of the comment, and the board’s determinations regarding the comment are 

included in the comment tab. Additionally, copies of the written correspondence as well as the 

verbatim transcript of the January 18, 2017, public hearing are also included in the comments tab. 

 

Many of the comments raised similar issues or proposed amendments. Thus, the board will 

address each category of comment below and identify the specific comment ID numbers included 

in each category. 

 

ISSUE 1: Standards of Professional Conduct 

 

Comment ID Numbers: 16-01-01-03; 16-01-17-03; 16-01-17-04; 16-01-17-05; 16-01-17-06;  

16-01-25-11; 16-01-28-03. 

 

Sub-Issue 1. Several of these comments suggested the board expressly adopt a specific American 

Psychological Association Principle or Ethical Standard in its regulations to require the board’s 

Forensic Assessment Division (FAD) psychologists to adhere to those principles or ethical 

standards in the completion of their Comprehensive Risk Assessments (“CRAs”). Two other 

comments expressed concern that the proposed regulation does not encourage or clarify which 



 

BPH RN 16-01 Page 3 Final Statement of Reasons 

specific professional standards will apply to the psychologists conducting CRAs. One commenter 

expressed concern that clinicians can “say anything they want.” 

 

1. RESPONSE: DECLINED IN FULL AS BOTH OUTSIDE THE SCOPE OF THE 

CURRENT REGULATION AND UNNECESSARY 

 

The board finds that these comments and proposals are outside the scope of this proposed 

regulation. The purpose of the proposed regulation is to establish the board’s requirements and 

procedures for completing CRAs for use by hearing officers in assessing an inmate’s suitability 

for parole during parole consideration hearings. The psychologists completing these assessments 

are not entering clinician-patient relationships with the inmates whose assessments they conduct. 

Rather, the FAD psychologists operate as forensic psychology experts for the purpose of gathering 

and assessing information from the inmate and the inmate’s record and forming opinions from that 

information regarding the inmate’s current risk of committing any future violence. Thus, 

regulating any principles or ethical standards relating to clinician-patient relationships is outside 

the scope of this regulation. 

 

To the extent that any of the proposed principles or ethical standards applies to forensic 

psychologists, the proposed regulation already addresses the requirements to which the FAD 

psychologists must adhere. Specifically, section 2240, subdivision (a), expressly requires any 

psychologist performing a CRA to be “licensed,” meaning that the psychologist must have 

obtained a valid license to practice psychology within the state of California. This requirement 

necessarily means that any FAD clinician is already subject to all of the principles and ethical 

standards inherent in holding a license to practice psychology.  

 

In California, psychologists are governed by laws and regulations relating to the practice of 

psychology. (See http://www.psychology.ca.gov/laws_regs/2016lawsregs.pdf.) Additionally, 

psychologist candidates must pass a law and ethics examination to qualify for licensure. (See 

https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bulletinid=

310&bulletinurl=.pdf.) When renewing psychologist licenses, "Licensees must check a box self-

certifying that they have kept abreast of changes to laws (statutes and regulations) and ethics. (See 

http://www.psychology.ca.gov/licensees/ce_faqs.shtml.) 

 

Therefore, the board finds no justification to incorporate into this regulation ethical practices that 

are already addressed in laws and regulations and enforced by the Board of Psychology, 

particularly when the ethics code referenced in the public comment applies only to members of a 

private professional organization. The board further finds it would be both unnecessarily 

duplicative and legally inappropriate for the board to regulate ethical standards to apply to FAD 

psychologists when they are already bound by the standards to maintain their licenses. Thus, the 

board declines to adopt this amendment. 

 

 

Sub-Issue 2. One commenter states that the regulations are unclear about which standards will be 

applied in any attempt at lodging an appeal under the proposed regulation subdivisions (e) and (f).  

The commenter appears to have concerns about whether the regulation, which is in part codifying 

the stipulated agreement in Johnson v. Shaffer, will be governed by California law, and appears 

confused about what legal standards will specifically govern the pre-hearing appeal process for 

http://www.psychology.ca.gov/laws_regs/2016lawsregs.pdf
https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bulletinid=310&bulletinurl=.pdf
https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bulletinid=310&bulletinurl=.pdf
http://www.psychology.ca.gov/licensees/ce_faqs.shtml
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factual errors. This commenter also seemed to suggest that the board should acknowledge 

California Evidence Code, sections 801 and 802 as governing these regulations. 

 

2. RESPONSE: DECLINED IN FULL BECAUSE COMMENTS WERE BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the legal standards to be applied in the newly created pre-hearing appeal process for 

regulations. However, each of these comments is based on the commenter’s misunderstanding of 

the legal standards established in the regulations and the governance of California law.  Moreover, 

the commenter offered no alternatives to the current proposed text. Therefore, the board declines 

to make any further amendments based on these comments. 

 

First, the commenter appears confused about the legal standards that will apply to pre-hearing 

appeal process for factual errors. However, the board’s regulations already address the legal 

standards. Specifically, subdivision (e)(2) defines “factual error,” which sets the legal definition 

that the board will be applying when evaluating whether an objection legally meets the 

requirements to be considered a factual error for the purpose of this process.  Next, subdivision (f) 

establishes the process through which the Chief Counsel will make the legal determination 

regarding whether an objection meets the definition of factual error. If yes, subdivision (f) requires 

the Chief Counsel to refer the error to the Chief Psychologist; if not, subdivision (f) requires the 

Chief Counsel to overrule the objection. The board further notes that subdivision (g), as amended 

following the 45-day public comment period, now requires the Chief Psychologist to take steps to 

correct all errors referred by the Chief Counsel in addition to analyzing the clinical impact of those 

errors. Thus, the regulations already address the legal standards and process through which those 

standards will be applied to pre-hearing objections to alleged factual error. 

 

Second, this commenter references the Johnson v. Shaffer stipulated agreement (Johnson v. 

Shaffer (E.D. Cal. October 2, 2015) No. 2:12-cv-1059, Doc. 83 [stipulated agreement]) and the 

language in that agreement stipulating that the agreement would be governed by California law.  

The commenter appears confused about what California laws would govern the appeal process 

enacted in these regulations to satisfy the requirements of the Johnson agreement, and appeared to 

suggest that California Evidence Code, sections 801 and 802 govern the regulations. The 

commenter appears to have confused the laws which govern the agreement versus an agency’s 

regulations. The language in the stipulated agreement requires the actual settlement reached in the 

class action case Johnson v. Shaffer to be governed by California law. The laws governing the 

proposed regulations remain the same as any other agency’s regulations, meaning the regulations 

are governed by the California constitutional provisions, California statutes, and case law these 

regulations are interpreting as well as the California Administrative Procedure Act and other laws 

governing agency rulemaking.   

 

Additionally, as explained below in ISSUE 4, SubIssue (4) of the response to comments received 

during the original 45-day period, this commenter’s reference to California Evidence Code, 

sections 801 and 802 is misplaced because these statutes are not appropriately applied to the risk 

assessment process. These sections specifically govern expert testimony at court hearings; whereas 

the risk assessments provide forensic analysis for consideration by a board hearing panel. 
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Moreover, to any extent they do apply, these support the board’s interpretation of the importance 

of distinguishing between fact and opinion. Thus, since this comment appears to have been based 

on the commenter’s misunderstanding of the laws and standards that apply to this regulation and 

did not offer any alternatives, the board declines to make any further amendments as a result of 

this comment. 

 

 

ISSUE 2: Recording of CRA Interviews 

 

Comment ID Numbers: 16-01-02-01; 16-01-03-01; 16-01-04-01; 16-01-06-01; 16-01-08-01;  

16-01-09-01; 16-01-10-01; 16-01-11-01; 16-01-12-01; 16-01-13-01; 16-01-14-01; 16-01-16-02;  

16-01-18-01; 16-01-19-01; 16-01-22-01; 16-01-23-01; 16-01-24-01; 16-01-25-08; 16-01-26-01; 

16-01-28-01; 16-01-30-02; 16-01-31-02; 16-01-32-01; 16-01-33-02; 16-01-34-01; 16-01-35-01; 

16-01-26-01; 16-01-37-01; 16-01-38-01; 16-01-39-01; 16-01-40-01; 16-01-41-01; 16-01-42-01; 

16-01-43-01; 16-01-44-01; 16-01-45-03; 16-01-46-01; 16-01-48-02; 16-01-49-02. 

 

Each of these comments offered various arguments in favor of recording CRA interviews between 

inmates and the FAD psychologists assigned to complete their risk assessments. Some of the 

commenters suggested all CRA interviews be tape recorded, whereas others suggested the 

interviews be video recorded. Some commenters suggested CRA interviews be recorded only at 

the request of the inmate. Several commenters argued that recording CRA interviews was 

necessary to preserve transparency and enable inmates to resolve disputes about what was said 

during the interviews. Some commenters argued that recording CRA interviews was necessary to 

preserve equal protection or “truth in evidence” for inmates and to ensure error-free evaluations. 

Several commenters argued the board’s stated reasoning for declining this amendment when 

originally raised, specifically the impact to the budget and the concern regarding a chilling effect 

on interviews, was invalid. One commenter suggested the impact to the budget and chilling effect 

would be minimal if recording was voluntary. One commenter specifically suggested recording 

CRA interviews with Blue Microphones Snowball (USB Microphone) to create .wav files. One 

commenter argued the board failed to provide a substantive response to this concern when it was 

initially raised by the plaintiffs’ attorneys in Johnson v. Shaffer (E.D. Cal. May 26, 2016) No. 

2:12-cv-1059, Doc. 167 [order approving stipulated agreement]. 

 

RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to how risk assessment interviews should be conducted in preparation for a psychologist 

completing a CRA. However, after substantive consideration, the board finds that recording CRA 

interviews would adversely impact the board’s ability to fulfill its primary mission and is both 

unprecedented and unnecessary. Therefore, the board declines to adopt these proposed 

amendments. 

 

The board considered audio recording or video recording all CRA interviews and transcribing 

either all or requested recordings, but for a variety of reasons ultimately determined it would not 

record CRA interviews. First, the board scheduled over 5,300 hearings during calendar year 2015 

and, while not every hearing has a corresponding CRA interview, a substantial majority of 

hearings do have corresponding CRA interviews. The board projects approximately 3,624 CRAs 
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will be completed in fiscal year 2017-2018. The cost to transcribe our hearings is $6.00 per page. 

Since each interview lasts an average of approximately two-and-a-half hours, the board 

determined that the average cost to transcribe a CRA interview would be approximately $744.00 

per transcript based on the average number of pages from transcribed hearings that lasted 

approximately two-and-a-half hours. Multiplying the approximate cost for an average CRA 

interview transcript times the number of projected CRA interviews, the board calculated the 

approximate anticipated costs for transcribing CRA interviews to be approximately $2.7 million 

per year. Consequently, the board determined the resources required to record and transcribe each 

of these interviews would significantly increase state expenditures and would inevitably lead to an 

increase in the number of hearings being postponed for technical or mechanical issues with these 

recordings. The postponement of hearings would substantially affect the board’s ability to carry 

out its primary function of providing timely hearings for these inmates.  

 

The board also considered audio or video recording only those CRA interviews where the inmate 

requested recording and transcribing only those records where the inmate subsequently raised 

concerns with statements the risk assessment attributed to the inmate. As an initial matter, the 

board determined that limiting transcripts to only cases in which it is requested would likely still 

result in a high volume of transcripts since it is probable that many if not most inmates would 

request transcripts. Moreover, even if limited to inmates requesting recordings, the board still 

finds this would negatively impact the board’s ability to carry out its primary function because it 

would fundamentally change the hearing process. Specifically, when an inmate raised concern 

with a clinician’s wording of a statement attributed to the inmate, this requirement would 

substantially lengthen the hearing process. Based on the average transcription times for hearings, 

the request for a transcript would likely add 30 days to allow time for the transcription, and board 

staff would be required to timely review the CRA interview transcript, which would further add 

time to the process. Since the board cannot anticipate which inmates would request transcripts and 

which would not, the board would be required to substantially lengthen the pre-hearing process for 

all inmates on the chance that this additional time was needed. The board is also concerned that 

recording the CRA interviews may elevate the importance of the wording of a CRA interview, 

rather than having the panels appropriately focus on the substance of the report as just one of 

many pieces of evidence to consider in weighing the inmate’s current suitability for parole. 

 

Furthermore, recording these interviews is unnecessary in light of the proposed amendments to 

these regulations. Specifically, the board’s pre-hearing objection process in subdivisions (e) 

through (h) provides inmates with a mechanism for challenging perceived factual errors they find 

in their CRAs, which now also includes challenges to statements the CRA attributes to the inmate. 

This remedy obviates any need inmates have for recording their CRA interviews. 

 

Moreover, after reviewing other forensic psychological evaluations, the board determined 

recording these assessments would be unprecedented. Specifically, in researching other forensic 

psychological reporting, both within and outside of parole functions, the board found no precedent 

for recording interviews that are conducted for forensic reports. Interviews are not recorded for 

mentally disordered offender evaluations, sexually violent predator evaluations, psychiatric 

hospital release evaluations, sanity evaluations, competency evaluations, or any other forensic 

psychological evaluations for use by a court. Rather, in those situations, a psychologist interviews 

the subject and drafts an expert report based on his or her findings. The expert report then becomes 

the official record of the expert’s forensic opinions for use by the hearing officers. In its CRA 
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process, the board follows the same process used in all other forensic psychological reporting 

processes.  

 

Finally, the board has considered and addressed this issue on multiple occasions, including within 

the now-settled Johnson v. Shaffer litigation. Specifically, the board first considered this issue 

when reaching the stipulated settlement agreement on October 2, 2015. The board then 

reconsidered this issue and again addressed reasons for declining to adopt this amendment in 

responding to a letter from the Johnson v. Shaffer plaintiff attorney before first presenting these 

regulations for a board vote of adoption. Additionally, when plaintiffs’ counsel again raised these 

issues at a public board meeting on August 15, 2016, the board opted to delay the vote on the 

regulation package for further consideration of this proposed amendment. Following additional 

reconsideration, the board newly addressed additional reasons for declining the amendment at the 

next public board meeting on September 19, 2016, after which the majority of the board members 

voted to adopt the regulation without this amendment. The minutes of this discussion and the 

board’s vote are included in the rulemaking packet. The board then considered this issue one 

additional time in response to the public comment raising this request and, for the reasons stated 

above, the board declines these amendments. Notably, this issue was extensively litigated in the 

Johnson v. Shaffer case and, in its decision and order dated October 6, 2017, the Johnson court 

determined that recording of CRA interviews was not a component of the Johnson settlement 

agreement and, thus, was not required of the board. Thus, the board declines any further 

amendments based on these comments. 

 

 

ISSUE 3: Concern Errors Will Remain in Risk Assessments 

 

Comment ID Numbers: 16-01-04-04; 16-01-13-04; 16-01-15-03; 16-01-16-05; 16-01-18-03;  

16-01-22-04; 16-01-26-04; 16-01-28-02; 16-01-28-09; 16-01-28-10; 16-01-30-01; 16-01-34-02;  

16-01-35-03; 16-01-36-03; 16-01-37-04; 16-01-38-03; 16-01-39-04; 16-01-40-04; 16-01-41-04; 

16-01-42-04; 16-01-43-04; 16-01-44-04; 16-01-45-08; 16-01-45-09. 

 

Sub-Issue 1. Some of these comments expressed concern that the proposed regulation allows 

errors to remain in risk assessments, even after the errors are identified by the inmate, thus 

potentially perpetuating the error into future assessments and hearings. One commenter suggested 

that the board redact any identified errors from CRAs regardless of whether the errors were 

deemed materially impactful.  

 

1. RESPONSE: IMPLEMENTED IN FULL 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s establishment of the pre-hearing CRA objection process for factual errors 

contemplated in the proposed regulation.  

 

Under the original proposed regulations, only CRAs that were identified to have material errors 

were removed from the inmate’s record. While the concern that this would perpetuate errors was 

unfounded because the regulation required other documentation of the error to permanently 

become part of the inmate’s record, the board nonetheless considered these comments as well as 

the Johnson v. Shaffer court’s October 6, 2017, order. After consideration, the board amended the 
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proposed regulations to require that all errors, including even the most immaterial, be corrected in 

the CRAs and that the board be required to request removal of any CRA containing an error, 

regardless of its impact. Thus, the comments asking the board to remove the limitation on 

removing only CRAs with materially impactful errors was IMPLEMENTED. 

 

 

Sub-Issue 2. Some commenters also expressed concern that the proposed regulation does not 

address errors identified in old risk assessments completed before the board’s adoption of this 

proposed regulation. One commenter argued that the proposed regulation fails to include a 

provision regarding the “CRA Review Fact-Checking Process” and expressed concern that the 

proposed regulation does not require the board to investigate or respond to factual errors and do 

not require consideration of individual claims. This commenter also expressed concern that the 

proposed regulation only requires the Chief Counsel to review a CRA to determine whether an 

objection has raised a factual error. 

 

2. RESPONSE: DECLINED IN FULL BECAUSE COMMENTS WERE BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s establishment of the pre-hearing CRA objection process for factual errors 

contemplated in the proposed regulation. These comments, however, were all based on the 

commenters’ misunderstanding of the proposed regulation and incorrect assertions about how they 

will be implemented. Therefore, the board declines to adopt these proposed amendments. 

 

First, while the proposed regulation does not expressly address old risk assessments, the proposed 

regulations allow an inmate to (1) utilize the board’s pre-hearing written objection process to 

challenge old risk assessment errors, (2) explain the past error during the interview with the 

current clinician for clarification or correction in the current CRA, and (3) utilize the board’s at-

hearing objection process to address factual errors in prior risk assessments (if the inmate has good 

cause for not raising them during the pre-hearing process). Thus, the proposed regulation allows 

inmates to address potential errors in old risk assessments. 

 

With regard to the claim that the proposed regulation fails to include a provision regarding the 

“CRA Review Fact-Checking Process” and does not require the board to investigate or respond to 

factual errors or consider individual claims, the board does not understand this comment. To the 

extent the commenter is concerned the proposed regulation does not mandate a response by the 

board to pre-hearing or at-hearing objections, this concern is misplaced. The proposed regulation 

specifically requires the board to take action to resolve any timely submitted allegation of error, in 

accordance with the settlement agreement, which necessarily includes investigating whether the 

allegation raises a factual error. Moreover, the proposed regulation mandates the board act, if 

sufficient time allows, to resolve even untimely allegations, or, if sufficient time is not available, 

to refer those allegations to the hearing panel for resolution at the hearing. The proposed 

regulation also specifies the various actions available to hearing panels to resolve at-hearing 

objections.  
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One commenter also expressed concern that the proposed regulation only requires the Chief 

Counsel to review a CRA to determine whether an objection has raised a factual error. This is 

because the determination of whether an allegation meets the legal definition of “factual error” 

under the regulation is a legal determination, not a clinical one. If the CRA is found to contain a 

factual error, the determination of the clinical impact of that error is a clinical determination more 

appropriately made by the Chief Psychologist of the board, and not the Chief Counsel. 

 

 

ISSUE 4: Definition of Factual Error 

 

Comment ID Numbers: 16-01-02-02; 16-01-02-06; 16-01-04-02; 16-01-06-02; 16-01-08-02;  

16-01-11-02; 16-01-13-02; 16-01-15-01; 16-01-16-01; 16-01-18-02; 16-01-19-02; 16-01-22-02;  

16-01-25-09; 16-01-25-12; 16-01-26-02; 16-01-32-02; 16-01-35-02; 16-01-36-02; 16-01-37-02; 

16-01-38-02; 16-01-39-02; 16-01-40-02; 16-01-41-02; 16-01-43-02; 16-01-44-02; 16-01-45-04; 

16-01-45-05; 16-01-46-03; 16-01-48-03. 

 

Each of these comments expressed concern with the board’s proposed definition for the term 

“factual error” contained in the proposed regulation. To best explain the varying comments below, 

the board notes as an initial matter that the Johnson v. Shaffer settlement specifically required the 

board to create a pre-hearing objection process for resolving alleged “factual errors.” Johnson v. 

Shaffer (E.D. Cal. May 26, 2016) No. 2:12-cv-1059, Doc. 167 [order approving stipulated 

agreement]. To that end, the board was required to define the term “factual error” for this purpose. 

 

To follow the court’s mandate, the board attempted to distinguish issues that can be independently 

substantiated by supporting documentation in the record from those that cannot. The board 

categorized the issues inmates historically raised with their CRAs and determined that inmates 

generally raise concerns regarding: (1) the clinical observations, diagnoses, or opinions of the 

clinician who conducted the CRA, (2) statements the CRA attributed to the inmate, and (3) factual 

statements in the CRA that can be verified in the inmate’s record as being incorrect. The board 

then determined that, when an inmate objects to a finding of fact in the CRA that is independently 

verifiable in the inmate’s record or through documentation the inmate provides, these allegations 

best met the spirit of the specific words “factual error” selected in the Johnson v. Shaffer 

settlement agreement as well as current forensic practices in legal proceedings. Consequently, the 

board initially limited the definition of factual error for purposes of the board’s pre-hearing CRA 

objection process to only those allegations challenging independently verifiable factual statements.  

 

Following the initial public comment period, the comments identified for this issue each raised 

varying concerns with the board’s definition of factual error, which fell into four sub-issues 

addressed below. 

 

Sub-Issue 1. Some of these comments expressed concern with the board’s proposed definition for 

the term “factual error” contained in the proposed regulation, arguing it was unnecessarily narrow 

because it screened out valid objections to statements the risk assessment attributes to the inmate. 

Some commenters suggested the board broaden the definition of “factual error” to include 

challenges to statements the risk assessment attributed to the inmate. 

 

1. RESPONSE: IMPLEMENTED IN FULL 
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The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s definition for the term “factual error” within in the proposed regulation. The 

board considered these comments.  

 

In interpreting the words “factual error,” the board originally excluded challenges to statements 

the CRA attributed to the inmate because the board initially determined presenting these 

arguments directly to the hearing panel would be a more appropriate remedy. However, after 

considering these comments and the court’s October 6, 2017, order in Johnson v. Shaffer, the 

board amended the proposed regulations to delete the omission of objections to statements the 

CRA attributed to the inmate in the definition of factual error such that they are included in the 

board’s pre-hearing objection process for factual errors. Thus, these comments were 

IMPLEMENTED. 

 

 

Sub-Issue 2. Some of the comments expressed concern with the board’s proposed definition for 

the term “factual error” arguing that the board’s definition was unnecessarily narrow because it 

screened out valid objections to clinical observations, opinions, or diagnoses. These commenters 

suggested the board broaden the definition to include any error or at least to include clinical 

observations, opinions, and diagnoses as “factual errors.” 

 

2. RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s definition for the term “factual error” within in the proposed regulation. The 

board considered these comments; however, each of these comments is based on the commenters’ 

misunderstanding of the reasoning behind the board’s decision to separate factual errors for the 

purpose of the pre-hearing objection process from broader disagreements with clinical 

determinations, opinions, or diagnoses that may be raised and discussed by the inmate at a 

suitability hearing before the hearing panel. Therefore, after substantive consideration, the board 

declines to adopt these proposed amendments. 

 

The board determined that issues involving clinical observations, diagnoses, or opinions of the 

clinician were all based on varying types of opinions from the clinician, namely the clinician’s 

opinions about what he or she observed during the CRA interview, the clinician’s diagnosis of any 

mental health issues, and the clinician’s opinions on how to psychologically interpret various facts 

from the inmate’s record and CRA interview to determine the inmate’s level of insight or remorse, 

current way of thinking, and risk of committing future acts of violence. None of these are “facts” 

capable of being proved or disproved because they are understood to be opinions drawn by an 

expert based on his or her education and experience in the field. Thus, disagreements with clinical 

observations, diagnoses, or opinions of the clinician are not deemed “factual errors” subject to the 

pre-hearing written objection process. However, the board also recognized the need to make clear 

that inmates or their attorneys have an opportunity to provide clarifying information to the hearing 

panel so that the panel members may determine what weight, if any, to place on the clinician’s 

expert opinions. Consequently, subdivision (j) expressly authorizes an inmate to raise concerns 

with, and provide clarifying information regarding, clinical observations, diagnoses, or opinions 

directly to the hearing panel at the inmate’s hearing. 



 

BPH RN 16-01 Page 11 Final Statement of Reasons 

 

Sub-Issue 3. In addition to the first two sub-issues, comment 16-01-45-05 suggested that the 

definition of factual error should include disagreements with clinical diagnoses and expert 

opinions when they are directly based on obviously erroneous information. 

 

3. RESPONSE: IMPLEMENTED IN FULL AS ALREADY ADDRESSED IN THE 

PROPOSED REGULATION 

 

The board finds this comment both relevant and within the scope of the regulation because it 

pertains to the board’s definition for the term “factual error” within the proposed regulation. The 

board finds that this comment is based on the commenters’ misunderstanding of the regulation; 

however, the board also determined that the outcome this commenter was seeking is already 

encompassed in the current proposed regulation. 

 

Specifically, while the definition of factual error excludes challenges to clinical diagnoses and 

expert opinions, subdivision (g) clarifies that, if any clinical conclusions regarding an inmate’s 

risk of violence were impacted by information deemed factually erroneous, the CRA must be 

amended or completely redone. Thus, this commenter’s underlying concern regarding conclusions 

or opinions formed from erroneous information has already been addressed in the current 

proposed regulation. Therefore, the board finds any further amendments to address this 

commenter’s concerns are unnecessary because the regulation already IMPLEMENTED these 

concerns in full. 

 

 

Sub-Issue 4. Some commenters argued the board’s definition of factual error was contrary to 

California Evidence Code sections 801 and 802 such that the pre-hearing process was rendered a 

“sham” and prohibited any meaningful redress. One commenter argued that forcing inmates to 

raise other errors during their hearings is unconstitutional because the inmate is forced to either 

raise the issue with an untrained lay person or forego any objection. This commenter further 

argued that the board’s definition of factual error allowed for a denial of liberty based on a 

fraudulent record. 

 

4. RESPONSE: DECLINED IN FULL BECAUSE COMMENTS WERE BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s definition for the term “factual error” within the proposed regulation. The 

board considered these comments; however, each of these comments is based on the commenters’ 

misunderstanding of the reasoning behind the board’s decision to separate factual errors for the 

purpose of the pre-hearing objection process from broader disagreements with clinical 

determinations, opinions, or diagnoses that may be raised and discussed by the inmate at a 

suitability hearing before the hearing panel. Therefore, the board declines to adopt these proposed 

amendments. 
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These commenters erroneously argue that the regulations violate the California Evidence Code 

sections 801 and 802. These statutes both govern the testimony of experts providing opinions on 

scientific evidence. These sections state in full: 

 

801. If a witness is testifying as an expert, his testimony in the form of an opinion 

is limited to such an opinion as is: 

(a) Related to a subject that is sufficiently beyond common experience that the 

opinion of an expert would assist the trier of fact; and 

(b) Based on matter (including his special knowledge, skill, experience, training, 

and education) perceived by or personally known to the witness or made known 

to him at or before the hearing, whether or not admissible, that is of a type that 

reasonably may be relied upon by an expert in forming an opinion upon the 

subject to which his testimony relates, unless an expert is precluded by law from 

using such matter as a basis for his opinion. 

(Enacted by Stats. 1965, Ch. 299.) 

 

802. A witness testifying in the form of an opinion may state on direct 

examination the reasons for his opinion and the matter (including, in the case of 

an expert, his special knowledge, skill, experience, training, and education) upon 

which it is based, unless he is precluded by law from using such reasons or matter 

as a basis for his opinion. The court in its discretion may require that a witness 

before testifying in the form of an opinion be first examined concerning the 

matter upon which his opinion is based. 

(Enacted by Stats. 1965, Ch. 299.) 

 

As an initial matter, these sections are not appropriately applied to the risk assessment process 

because these sections specifically govern expert testimony at court hearings; whereas the risk 

assessments provide forensic analysis for consideration in an administrative proceeding. Even so, 

these Evidence Code provisions support the board’s proposed regulations by confirming that 

persons considered experts in a field may issue opinions based on their area of expertise. Since 

licensed psychologists are experts in the field of psychology, these sections expressly permit them 

to issue opinions based on their expertise. The regulations, therefore, do not include clinician’s 

expert opinions on an inmate’s risk in the pre-hearing objection process for factual errors because 

opinions are not considered facts. Instead, the appropriate avenue for an inmate to challenge a 

clinician’s opinion is with the hearing panel, which may then use its discretion to consider and rule 

on the inmate’s objection.  

 

Second, these commenters additionally argued that forcing inmates to raise issues with the hearing 

panel violated their constitutional rights to due process. Again, this argument fails as it is based on 

a misunderstanding of these regulations and the rights of due process. Specifically, challenges to 

factual errors in the risk assessment are properly delegated to the Chief Counsel to determine 

whether the allegation raises a factual error under the definition in the regulations, and then to the 

Chief Psychologist to determine the clinical impact of that error. However, challenges to an 

expert’s opinion must be properly delegated to the hearing panel over the hearing at issue. 

Opinions are not facts that are true or untrue; they are conclusions reached by experts based on 

their specialized training and education, unique knowledge and skill, and the evidence they have 

considered. The purpose of an expert opinion is to assist the trier of fact in better understanding 

javascript:submitCodesValues('801.','8.1.1','1965','299','',%20'id_1fb6d1bd-291f-11d9-a64a-d333b3af1e07')
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the issues in a case. Thus, an expert opinion cannot be “corrected” during a pre-hearing objection 

process. Rather, as previously noted, the appropriate avenue for an inmate to challenge a 

clinician’s opinion is with the hearing panel, which may then exercise its discretion to consider 

and rule on the inmate’s objection. Moreover, since the regulations expressly provide an 

appropriate remedy through which inmates may present arguments to challenge clinician’s 

opinions in risk assessments, the regulations provide inmates with due process on this issue. 

 

Finally, the board disagrees with the allegations that the definition of factual error renders the 

process a sham or allows hearings to be based on a fraudulent record. On the contrary, the 

regulation expressly provides a mechanism through which inmates can object to any factual errors, 

and requires that all errors confirmed by the board be corrected. Therefore, the board declines to 

makes any additional amendments based on these comments. 

 

 

ISSUE 5: Timelines and Deadlines 

 

Comment ID Numbers: 16-01-02-04; 16-01-04-03; 16-01-06-03; 16-01-06-04; 16-01-10-02;  

16-01-11-03; 16-01-11-04; 16-01-12-02; 16-01-13-03; 16-01-15-02; 16-01-16-04; 16-01-18-04;  

16-01-19-03; 16-01-19-04; 16-01-21-03; 16-01-22-03; 16-01-26-03; 16-01-28-04; 16-01-28-05; 

16-01-36-04; 16-01-37-03; 16-01-39-03; 16-01-40-03; 16-01-41-03; 16-01-42-03; 16-01-43-03; 

16-01-44-03; 16-01-45-06; 16-01-45-07; 16-01-46-02. 

 

Each of these comments expressed concern with timelines or deadlines established in the proposed 

regulation for the pre-hearing CRA objection process, or the lack of established timelines or 

deadlines. Specifically, the commenters raise three separate but related sub-issues:  

 

Sub-Issue 1. Some commenters expressed concern that the regulation does not impose deadlines 

on the board for when CRAs must be issued to inmates and suggested imposing deadlines for 

CRAs to be completed and issued to inmates. One commenter requested the proposed regulation 

require CRAs to be issued to inmates six months before their hearing. 

 

1. RESPONSE: IMPLEMENTED IN PART; DECLINED IN PART AFTER 

SUBSTANTIVE CONSIDERATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s establishment of timelines and deadlines relating to the pre-hearing CRA 

objection process. After considering these comments and the court’s October 6, 2017, order in 

Johnson v. Shaffer, the board amended the proposed regulations to establish a requirement for the 

board to serve the completed CRAs on inmates at least 60 calendar days before their hearings. 

Thus, the comments requesting a deadline for CRA completion were IMPLEMENTED. 

 

The board also considered the request to have CRAs completed and provided to inmates at least 

six months before the scheduled hearing date. The board determined that completing and 

submitting the CRAs six months ahead of the hearing was not possible given the increasing 

numbers of hearings coming before the board as the result of changes in legislation and pending 

litigation, including youth offender, elderly, and expanded medical parole hearings. Shifting the 

timeline forward by six months does not seem feasible in light of this increased volume of cases. 
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Additionally, many hearings are required to be scheduled in less than six months due to court 

orders or changes in eligibility; thus, requiring CRAs to be provided at least six months ahead of 

the hearings would result in these hearings being significantly delayed. Instead, the board 

determined that distributing the CRA at least 60 days before the hearing, which provides inmates 

with a minimum of 30 days to review their CRAs and submit objections, was sufficient to ensure 

that inmates had enough time to submit their objections at least 30 calendar days before their 

scheduled hearings while also balancing the need to keep the CRAs as current as possible. 

Therefore, this request was declined. 

 

 

Sub-Issue 2. Some commenters expressed concern that imposing a deadline for inmates to submit 

objections to factual errors at least 30 days before the hearings did not provide sufficient time for 

inmates to review their CRAs, consult with legal counsel, and submit objections. One commenter 

also expressed concern that the proposed regulation “screens out” an inmate’s objections if not 

timely received. 

 

2. RESPONSE: IMPLEMENTED IN PART; DECLINED IN PART BECAUSE 

COMMENTS WERE BASED ON A MISUNDERSTANDING OF THE LAW OR 

INCORRECT ASSERTIONS ABOUT ITS APPLICATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s establishment of timelines and deadlines relating to the pre-hearing CRA 

objection process. However, the comments under this sub-issue were based on a misunderstanding 

of how the timelines and deadlines establishing for the pre-hearing CRA objection process will 

apply. Therefore, the board declines to adopt these proposed amendments. 

 

As an initial matter, the establishment of a regulatory deadline by which pre-hearing CRA 

objections to factual errors would be considered “timely” was contemplated by the court-ordered 

settlement in Johnson v. Shaffer. Specifically, in creating the pre-hearing review process for 

factual errors, the court required the board’s regulations to mandate the board to “provide a written 

response to timely objections.” Johnson v. Shaffer (E.D. Cal. May 26, 2016) No. 2:12-cv-1059, 

Doc. 167 [order approving stipulated agreement], emphasis added. Thus, to give meaning to that 

requirement, the board needed to establish a deadline by which objections would be considered 

timely. 

 

As explained above, the board established a 30-day deadline before which, if an inmate submits a 

CRA objection, the board is required to respond during the pre-hearing process. Given the board’s 

current practice of completing and sending out CRAs at least 60 to 90 days or more before the 

hearing when possible, the 30-day deadline provides inmates and their attorneys with at least 30 

days to provide their objections to the board’s legal office. As explained above in Sub-Issue (1) of 

this issue, the board determined this was sufficient time for inmates and their attorneys to review 

the CRAs and submit their objections. The board is then required to respond promptly, but in no 

case less than 10 days before the hearing, meaning that when the inmate submits an objection on 

the 30-day deadline, the board must respond within 20 calendar days. The purpose of the deadline 

is to encourage inmates to submit their objections in a timely manner so that the board can 

complete the pre-hearing objection review process and resolve these issues before inmate’s 
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hearings whenever possible. Thus, the request for the board to delete or shorten the deadline for 

timely submissions was declined.  

 

Moreover, as explained above, upon receiving an untimely objection, the original proposed 

regulation did not permit the board to ignore or automatically “screen out” the objection. Instead, 

the board also established a process for responding to untimely objections submitted after the 30-

day deadline. Specifically, subdivision (h) of the original proposed regulations expressly required 

the Chief Counsel to determine whether sufficient time exists to complete the pre-hearing 

objection review and, if so, the Chief Counsel and Chief Psychologist had the discretion to 

complete the review. In its disapproval decision dated November 8, 2017, the Office of 

Administrative Law noted that the discretionary wording of the original proposed regulation did 

not clarify how or when the Chief Counsel and Chief Psychologist would exercise that discretion. 

Therefore, the board determined that it needed to amend this section to clarify the board’s practice 

that, when the Chief Counsel and Chief Psychologist determined that sufficient time existed to 

respond to an untimely objection, they were mandated to complete the response. Thus, the board 

IMPLEMENTED this amendment to alleviate the concern that untimely objections could be 

screened out. 

 

The board further notes that, even if the Chief Counsel determined that sufficient time did not 

exist to complete the pre-hearing review, the original proposed regulation required the Chief 

Counsel to forward the inmate’s or attorney’s objections to the hearing panel for consideration at 

the hearing. If the inmate can establish “good cause” at the hearing by demonstrating that he or she 

had an excusable reason for failing to timely submit the objection, the hearing panel is required by 

subdivision (i) to complete the at-hearing objection process. Finally, even if the inmate is not able 

to demonstrate good cause for a late submission, the panel nevertheless has the discretion to hear 

and rule on the objection.  

 

 

Sub-Issue 3. Some commenters expressed concern that, while inmates were required to submit 

their objections to factual errors at least 30 days before the hearing, the board had no requirement 

to respond promptly and instead was only required to respond 10 days before the hearing. Some of 

these commenters also argued that the proposed regulation allows the board to delay responses. 

One commenter argued that the requirement for the board to respond “promptly” does nothing to 

ensure this will happen. 

 

3. RESPONSE: IMPLEMENTED IN FULL AS ALREADY INCLUDED IN THE 

PROPOSED REGULATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s establishment of timelines and deadlines relating to the pre-hearing CRA 

objection process. Because the board’s current proposed regulation already contains requirements 

addressing this issue, the board has determined these requests are already IMPLEMENTED in 

full. 

 

The main focus for each of these comments rests on a misunderstanding of the language contained 

in subdivisions (f) and (g) requiring the board to act “promptly.” These two subdivisions expressly 

require that, when either the Chief Counsel or Chief Psychologist of the board is issuing a final 
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decision on a CRA objection, they must submit the decision “promptly” after receipt. The 10-day 

requirement sets the final date by which a decision can be issued so that the final decision can be 

served on the inmate at least 10 days before the hearing, in accordance with the board’s 

requirements in the California Code of Regulations, title 15, section 2247 disclosure rules. 

However, this end-date requirement does not permit the board to delay until 10 days before the 

hearing if such a delay would not be a prompt response. Rather, regardless of the date on which 

the inmate submits a timely CRA objection, the Chief Counsel or Chief Psychologist are required 

to respond promptly and to avoid delay.  

 

Thus, if for example an inmate submitted a CRA objection substantially before the hearing, the 

board would be obligated to promptly review and process the response. The board would not be 

permitted to delay beginning the review of the objections until the final deadline. However, if an 

inmate submits a particularly lengthy objection 30 days before the hearing, which is the last day 

the objection would be considered timely, the board’s regulation dictates that, regardless of what 

might normally have been considered a prompt reply, the board’s response must be transmitted to 

the inmate and hearing parties by no later than 10 days before the hearing so that the response does 

not violate the disclosure requirements under section 2247. 

 

One commenter expressed concern that the board’s mandate to respond promptly does not actually 

require the board to do so. This comment was based on a misunderstanding of the effect of 

regulations, which once enacted have the force and effect of law. Upon enactment, the board will 

be obligated by this regulation to respond promptly to CRA objections. Thus, the board declines 

any further amendment. 

 

 

ISSUE 6: 2010 Report from the Office of the  

Inspector General and Other Prior Reports 

 

Comment ID Numbers: 16-01-25-07; 16-01-39-07. 

 

Both of these comments claimed that the board’s proposed regulation fails to address issues 

identified in the 2010 Report from the Office of the Inspector General (“2010 OIG Report”). One 

comment specifically argued the proposed regulation fails to address (1) a lack of reliable data to 

determine the number of factual errors, (2) a lack of reliable data on the numbers of assessments at 

each risk level, (3) weak oversight for the FAD psychologists, and (4) insufficient training to panel 

members. This commenter further cited to a statement regarding previous perceptions of risk 

assessments from a 2007 California District Attorneys Association Notebook. 

 

RESPONSE: DECLINED IN FULL AS OUTSIDE THE SCOPE OF THE CURRENT 

REGULATION AND BASED ON INCORRECT ASSERTIONS 

 

The board finds that these comments and proposals are outside the scope of this proposed 

regulation. The purpose of the proposed regulation is to establish the board’s requirements and 

procedures for completing CRAs for use by hearing officers in assessing an inmate’s suitability 

for parole during parole consideration hearings. The regulation was not designed to implement 

solutions for the issues identified in the 2010 OIG Report because these issues were already 

resolved through the board’s 2011 Corrective Action Plan in response to this report. 



 

BPH RN 16-01 Page 17 Final Statement of Reasons 

 

Moreover, the assertion that the board failed to resolve the issues raised in the 2010 OIG Report is 

erroneous. Following the 2010 OIG Report, the board developed a Corrective Action Plan to 

address each of the issues raised in the 2010 OIG Report. This plan was closed as fully resolved 

on July 1, 2011. The board further notes that, while this was not the main purpose of this 

regulation, the proposed regulation from this rulemaking package furthers the objectives of the 

2010 OIG Report by creating a permanent process for addressing alleged factual errors contained 

in CRAs.  

 

Additionally, one commenter referenced a 2007 California District Attorneys Association 

Notebook statement that low-risk assessments did nothing to help an inmate, but higher-risk 

assessments were detrimental to suitability. The board finds this 10-year-old opinion from an 

outside stakeholder irrelevant to current board practices, particularly in light of the significant 

changes in how risk assessments are completed since that time. Specifically, while the FAD began 

to administer risk assessments in early 2007, the FAD was not fully formed and functioning until 

2009. Notably, many life inmates who were denied parole multiple times before 2007 were 

granted parole only after a FAD psychologist assessed their risk. Therefore, the board found this 

issue to be outside the scope of the current proposed regulation and based on inaccurate assertions, 

and consequently declines any further amendments based on this comment. 

 

 

ISSUE 7: Oversight of FAD Psychologists 

 

Comment ID Numbers: 16-01-04-06; 16-01-25-02; 16-01-28-08; 16-01-32-05; 16-01-33-01;  

16-01-47-02; 16-01-49-05. 

 

Each of these comments argued that the proposed regulation does not build in oversight or 

accountability for the FAD psychologists completing the CRAs. Specifically, the commenters 

raise three separate but related sub-issues:  

 

Sub-Issue 1. Some of the commenters expressed concern that the regulation does not create any 

oversight for the psychologists conducting CRAs. 

 

1. RESPONSE: IMPLEMENTED IN FULL AS ALREADY INCLUDED IN THE 

CURRENT PROPOSED REGULATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s establishment of oversight of psychologists completing CRAs by the board’s 

Senior Psychologists. However, the board determined these comments were based on a 

misunderstanding of the oversight provision in the proposed regulation and that the issues raised 

in these comments have already been implemented by the current proposed regulation. 

 

These comments fail to account for the language in subdivision (c) of the proposed regulation, 

which expressly established oversight of clinicians completing CRAs by Senior Psychologists or 

the Chief Psychologist of the board. Specifically, this subdivision originally stated in part: “A risk 

assessment shall not be finalized until the Chief Psychologist or a Senior Psychologist has 

reviewed the risk assessment to ensure that the psychologist’s opinions are based upon adequate 
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scientific foundation, and reliable and valid principles and methods have been appropriately 

applied to the facts of the case.” This subdivision clarifies that no CRA will be considered final 

until it has been reviewed and approved by a supervisor. Therefore, this subdivision already 

establishes oversight of the clinicians completing CRAs and has, thus, already been 

IMPLEMENTED in full. 

 

The board notes, however, that to better clarify the supervision of the clinicians, the board 

amended subdivision (c) to remove the language “and reliable and valid principles and methods 

have been appropriately applied to the facts of the case.” On November 8, 2017, OAL expressed 

concern that the terms “principles and methods” were unclear. Thus, since the main focus of the 

supervisorial oversight was to ensure that the risk assessments were based upon adequate scientific 

foundation, the board removed the language at issue to clarify the focus of the supervision. 

 

 

Sub-Issue 2. Some commenters argued that the board was biased in favor of FAD psychologists 

and suggested that determinations regarding factual errors be handled by an independent agency. 

 

2. RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s establishment of who bears responsibility for review during each step in the 

pre-hearing CRA objection process. After substantive consideration, the board determined that 

contracting with an outside agency was unnecessary because the regulation already creates a 

process through which the determinations regarding factual errors are handled by a different 

division than the FAD within the board. Therefore, the board declines to adopt these proposed 

amendments. 

 

As an initial matter, the board has no bias toward or against the clinicians completing CRAs for 

the board. Moreover, because the board is invested in ensuring that risk assessments contain the 

most accurate and supportable information possible, the proposed regulation establishes both a 

pre-hearing and at-hearing process through which inmates are able to address factual errors 

including disagreements with statements the CRA attributed to the inmate as well as 

disagreements with a clinician’s observations, opinions, and diagnoses. 

 

The main focus for each of these comments rests on a misunderstanding of the language creating 

the pre-hearing objection process. Specifically, subdivisions (e) through (h), which establish the 

board’s pre-hearing objection process, bifurcate review between the Chief Counsel and Chief 

Psychologist of the board. The Chief Counsel is responsible for independently assessing whether 

an inmate’s objection has raised a factual error as defined by the regulation. If so, the matter is 

then referred to the Chief Psychologist who independently assesses whether, in his or her opinion, 

that error materially impacted the clinician’s conclusions regarding risk of violence in the CRA. 

This process ensures an unbiased review by requiring two reviewers separate from the authoring 

clinician to determine whether the inmate has identified an error in the CRA and whether that error 

materially impacted the conclusions. 
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Sub-Issue 3. Some commenters generally argued that the FAD is insulated from any oversight 

and generally requested the regulation require greater transparency in the trainings provided to 

FAD psychologists. 

 

3. RESPONSE: DECLINED IN FULL AS OUTSIDE THE SCOPE OF THE CURRENT 

REGULATION AND BASED ON INCORRECT ASSERTIONS 

 

The board finds that these comments and proposals are outside the scope of this proposed 

regulation. The purpose of the proposed regulation is to establish the board’s requirements and 

procedures for completing CRAs for use by hearing officers in assessing an inmate’s suitability 

for parole during parole consideration hearings. The proposed regulation does not address outside 

oversight or how the board will internally train FAD psychologists to complete their assignments; 

therefore, the board finds these comments outside the scope of this regulation and declines any 

further amendments based on these comments. 

 

Moreover, as explained above in greater detail in response to ISSUE 6: 2010 Report from the 

Office of the Inspector General and Other Prior Reports (FSOR, pages 16-17), the assertion 

that FAD psychologists have no oversight is not accurate. First, as noted above, FAD 

psychologists are subject to oversight from Senior Psychologists and the Chief Psychologist, as 

indicated in the proposed regulation. Second, all CRA objections result in review by the board’s 

Chief Counsel or a hearing panel. Moreover, all functions of the correctional system, including 

parole suitability hearings and their preparation, are subject to review by the Office of the 

Inspector General, as displayed in the 2010 OIG Report, and all FAD clinicians are licensed by the 

state’s Board of Psychology. Thus, the FAD is not insulated from oversight as suggested in these 

comments. 

 

 

ISSUE 8: Challenge to Duties Assigned 

 

Comment ID Numbers: 16-01-02-03; 16-01-02-05; 16-01-25-10. 

 

Each of these comments argued that assigning the responsibility for determining whether CRAs 

contain factual errors to the Chief Counsel for the pre-hearing objection process in proposed 

subdivisions (f) and (h), and to the hearing officers when errors are raised at hearings in proposed 

subdivisions (i) and (j), is unlawful because the Chief Counsel and hearing officers are not 

psychologists and not properly training to assess clinical reports. One comment further argued that 

assigning the responsibility to hearing officers of resolving inmate challenges to clinical 

observations, opinions, or diagnoses, or to statements the CRA attributed to the inmate, is 

similarly unlawful because hearing officers are also not properly trained to determine the veracity 

of risk assessments. None of the comments offered alternative suggestions to address their 

concerns. 

 

RESPONSE: DECLINED IN FULL BECAUSE COMMENTS WERE BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 
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The board finds these comments both relevant and within the scope of the regulation because they 

pertain to the board’s assignment of responsibility for resolving inmate objections to factual errors 

in CRAs within in the proposed regulation. However, all of these comments were based on the 

commenters’ misunderstanding of the regulation and incorrect assertions about how it will be 

implemented. As explained below, the proposed regulation assigns duties to appropriate parties 

given their roles and expertise with the board. Therefore, the board declines to amend the 

proposed regulation regarding duties assigned. 

 

The main focus for each of these comments rests on a misunderstanding of the language contained 

in these subdivisions assigning responsibilities to the Chief Counsel and hearing panel members. 

Specifically, subdivision (f) requires the Chief Counsel to review each CRA objection to 

determine “whether the risk assessment contains a factual error as alleged.” The question at issue 

is whether the inmate’s allegation and supporting documentation meet the legal definition of 

factual error established in the regulation, which requires a legal analysis appropriate for the Chief 

Counsel, not a clinical one. Once the Chief Counsel makes a legal determination that the inmate 

has raised a factual error, the Chief Counsel is then required to refer the clinical decision regarding 

the impact of that error to the Chief Psychologist. Likewise, subdivision (h) requires the Chief 

Counsel to determine upon receipt of an untimely CRA objection if there remains sufficient time 

to complete the pre-hearing process at least 10 days before the hearing. Again, this is a workload 

determination, not a clinical assessment, and is appropriate for the Chief Counsel of the board. 

 

Similarly, the duties assigned to the hearing panel members are also appropriate. Subdivision (i) 

requires hearing panel members to determine (1) whether an inmate has demonstrated good cause, 

as defined in that subdivision, to raise an untimely allegation of factual error, (2) whether the CRA 

contains an alleged factual error that “may” materially impact the CRA’s conclusions regarding 

risk of violence, and (3) whether, after disregarding any potential factual errors, the remaining 

evidence available to the panel is sufficient for the panel to reach a determination regarding the 

inmate’s current suitability for parole. Determinations regarding good cause and the sufficiency of 

evidence to reach a decision both fall squarely within the duties of an administrative hearing panel. 

Moreover, the determination of whether a piece of evidence may contain a materially impactful 

factual error does not require a clinical assessment, but rather a determination in the hearing 

officers’ opinions of whether the inmate has raised an allegation that could meet the legal 

definition of factual error and whether that error appears significant enough that it may have 

impacted the CRA’s conclusions. Hearing officers are well trained to assess and weigh the 

significance of evidence. Thus, all of these duties are appropriately assigned to hearing panel 

members, who are ultimately responsible for determining an inmate’s suitability for parole.  

 

Additionally, subdivision (j) requires hearing panel members to consider an inmate’s objections or 

clarifications regarding any clinical observations, opinions, or diagnoses in a CRA. Again, 

considering and weighing these objections and clarifications from inmates does not require a 

clinical analysis, but rather requires the panel to assess and weigh the credibility and relevance of 

the inmate’s statements and determine how they affect the panel’s reliance on the CRA as a piece 

of evidence during the hearing. Thus, these duties are also appropriately assigned to the hearing 

panel members. 
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Notably, the board did amend subdivisions (g) and (h) to better clarify the duties and requirements 

of both the Chief Counsel and Chief Psychologist; however, none of these amendments altered the 

persons responsible for each step in this process. 

 

 

ISSUE 9: Access to Psychologist Notes 

 

Comment ID Number: 16-01-16-03. 

 

This commenter argued that inmates, their attorneys, and their privately-retained psychologists 

should have access to the notes of the psychologist completing the CRA. 

 

RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds this comment both relevant and within the scope of the regulation because it 

pertains to resolving allegations of error in CRAs. After substantive consideration, however, the 

board determined that this amendment is unprecedented, unnecessary, and would lead to potential 

confusion. Therefore, the board declines to adopt this proposed amendment. 

 

As addressed above in ISSUE 2: Recording of CRA Interviews, the board found no precedent for 

disclosing an expert’s notes associated with the preparation of a forensic report. A forensic 

psychologist’s notes are not disclosed in mentally disordered offender evaluations, sexually 

violent predatory evaluations, psychiatric hospital release evaluations, sanity evaluations, 

competency evaluations, or any other forensic psychological evaluations for use by a court. As 

explained above, in those situations, a psychologist interviews the subject and drafts an expert 

report based on his or her findings. The expert report then becomes the official record of the 

expert’s forensic opinions for use by the hearing officers. In its CRA process, the board follows 

the same process that is used in all other forensic psychological reporting processes. Furthermore, 

the board determined that disclosing the clinician’s notes is unnecessary because the clinician has 

already included all relevant information from his or her notes in the final CRA. Finally, 

disclosing the clinician’s notes would include disclosure of quantitative scores and ratings 

associated with proprietary structured risk assessment forms, which would be confusing to inmates 

and other non-clinicians.  

 

 

ISSUE 10: Americans with Disabilities Act  

Accommodations during CRA Interviews 

 

Comment ID Numbers: 16-01-04-05; 16-01-13-05; 16-01-16-06; 16-01-22-05; 16-01-23-02;  

16-01-26-05; 16-01-35-04; 16-01-37-05; 16-01-39-05; 16-01-40-05; 16-01-41-05; 16-01-42-05; 

16-01-43-05; 16-01-44-05; 16-01-45-10. 

 

These comments all expressed concern that the proposed regulation does not require Americans 

with Disabilities Act (“ADA”) protections and accommodations to be provided during CRA 

interviews. One commenter specifically suggested that the regulation should prohibit CRAs from 

assessing cognitively impaired inmates based on their ability to discuss issues beyond their 

capacity, should require foreign language speakers to have access to in-person interpreters at 
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interviews, and should require CRA reports to be translated into a foreign language speaker’s 

native language. This commenter further argued that the regulation should allow ADA 

accommodation failures to be grounds for objection. 

 

RESPONSE: DECLINED IN FULL AS OUTSIDE THE SCOPE OF THE CURRENT 

REGULATION 

 

The board finds these comments relevant to the regulation because they pertain to how CRA 

interviews will be conducted. The board determined, however, that ADA requirements fall outside 

the scope of the current regulation, which is meant to address the timing and requirements for 

CRAs as well as the processes through which to address issues in the CRAs. Americans with  

Disabilities Act accommodations and protections are already addressed in the Americans with 

Disabilities Act of 1990 104 Stat. 328, 42 U.S.C. §§ 12101 et seq., Armstrong v. Davis (9th Cir. 

2001) 275 F.3d 849, the 2010 Armstrong II Amended Remedial Plan, and the California Code of 

Regulations, title 15, sections 2251.5, 2251.6, 2251.7, and 2252. Additionally, because these 

issues remain subject to court oversight and monitoring under the Armstrong class action case, any 

changes or amendments to these issues or regulations must be done through the class action and 

are more appropriately handled in a separate regulation package if deemed necessary. Therefore, 

the board declines to adopt these proposed amendments in this rulemaking package. 

 

 

ISSUE 11: Sherman-Bey Requirements 

 

Comment ID Number: 16-01-25-06. 

 

This commenter argued the proposed regulation is still invalid because it does not meet the 

requirements of the court order in Sherman-Bey v. Hoshino (July 3, 2014) Sacramento Sup. Ct. 

Case No. 34-2011-80000970, Ruling on Submitted Matter. 

 

RESPONSE: IMPLEMENTED IN FULL 

 

The board finds this comment both relevant and within the scope of the regulation because it 

pertains to the board’s attempt to correct the language previously deemed by the Sherman-Bey 

court to be unclear. After substantive consideration, the board initially determined that the 

language selected complies with the court requirements in Sherman-Bey and clarified the board’s 

requirement concerning the use of psychological tools to complete CRAs. However, after 

reviewing the November 8, 2017, disapproval from the Office of Administrative Law, the board 

determined that additional changes could further clarify the types of tools that psychologists could 

use. 

 

Specifically, the regulation removes the language “actuarially derived and structured professional 

judgment” and initially replaced it with the common and more well-known court standard 

“standardized approaches, generally accepted in the psychological community, to identify, 

measure, and categorize the inmate’s risk of violence.” For further clarity about the types of 

instruments to be used, the board amended this subdivision to require psychologists to incorporate 

“structured risk assessment instruments like the HCR-20-V3 and STATIC-99R that are commonly 

used by mental health professionals who assess risk of violence of incarcerated individuals.” This 
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new language clarifies both the types of risk assessment instruments by giving specific examples 

and noting that the instruments must be commonly used by experts conducting these types of 

assessments.  Thus, the board IMPLEMENTED this comment by clarifying the Sherman-Bey 

language at issue. 

 

ISSUE 12: Compliance with  

Administrative Procedure Act Requirements 

 

Comment ID Numbers: 16-01-01-02; 16-01-21-01; 16-01-21-02; 16-01-25-03; 16-01-25-04;  

16-01-25-05; 16-01-39-06; 16-01-45-01; 16-01-45-13. 

 

Each of these commenters raised arguments as to why they felt the proposed regulation does not 

meet the California Administrative Procedure Act (“APA”) requirements found in Government 

Code section 11340 et seq. One commenter stated generally that the proposed regulation does not 

meet the requirements under the APA of necessity, authority, clarity, consistency, or reference to 

law, but did not explain why. One commenter claimed the regulations were not easily understood 

but did not explain why. Some commenters argued that the proposed regulation does not meet the 

necessity standard on the grounds that the board did not demonstrate necessity for conducting risk 

assessments for all prisoners appearing for suitability hearings and should not be conducting this 

task. This commenter further argued that the Initial Statement of Reasons for this proposed 

regulation misrepresented the nature and effects of the appeal process because the right to clarify 

objections to observations, opinions, diagnoses, or statements the CRA attributed to the inmate is 

defined "so narrowly" as to be meaningless. Another commenter claimed the proposed regulations 

did not explain the benefits to human health or welfare. Other commenters requested “clarity” on 

what constituted generally accepted tools and the definition of material impact. One commenter 

claimed the regulations fail to meet APA requirements because they did not cite to any empirical 

study. 

 

RESPONSE: DECLINED IN FULL BECAUSE COMMENTS WERE BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 

 

The board finds these comments both relevant and within the scope of the regulation because they 

pertains to the procedures the board followed in promulgating its regulation package. After 

substantive consideration, the board determined it complied with all procedural requirements 

under the APA and none of the comments provided any suggestions on how to improve the clarity, 

authority, necessity, consistency, or reference of the proposed regulation. Therefore, the board 

declines to adopt these proposed amendments. 

 

The commenter who generally argued that the proposed regulation does not meet the requirements 

under the APA of necessity, authority, clarity, consistency, or reference to law did not cite to any 

evidence to support this conclusion. The board notes that, in the Initial Statement of Reasons and 

Notice of Proposed Action filed concurrently with this proposed regulation, the board explained 

the necessity, authority, clarity, and consistency of the proposed regulation, and cited to all 

authority and reference laws, as required by the APA. With the exception of the necessity 

statements noted in the November 8, 2017 OAL disapproval and corrected in the supplemental 

Initial Statement of Reasons, the board disagrees with this commenter’s general allegations. 
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The next contention, that the board should not have determined it is required to conduct risk 

assessments, fails to account for the regulations in place already mandating the board to complete 

CRAs for parole consideration hearings. Specifically, the California Code of Regulations, title 15, 

section 2240, the section amended by this proposed regulation, already required the board to 

complete CRAs for parole consideration hearings. Moreover, the court’s order approving the 

parties’ negotiated settlement agreement in Johnson v. Shaffer, requires the board to complete 

CRAs for parole consideration hearings every three years. (Johnson v. Shaffer (E.D. Cal. May 26, 

2016) No. 2:12-cv-1059, Doc. 167 [order approving stipulated agreement].) Therefore, the board 

appropriately determined it is currently required to complete CRAs for parole suitability hearings. 

 

The argument that the board misrepresented the nature and effects of the appeal process in the 

initial statement of reasons is similarly without merit. As mandated by the court-ordered stipulated 

agreement in Johnson v. Shaffer, the board defined the term “factual error” and developed a pre-

hearing process through which inmates can seek redress for alleged factual errors in CRAs. 

However, because the board initially determined that statements in a CRA attributed to an inmate 

and disagreements with clinical observations, opinions, or diagnoses do not fall within the 

category of factual error, the board specifically created subdivision (j) through which the board 

preserves an inmate’s ability to object to those issues at his or her hearing and provide the panel 

with any clarifications needed. Both processes were fully explained in the initial statement of 

reasons. Moreover, after reviewing public comments and the October 6, 2017 Johnson court order, 

the board amended the regulations to include statements in a CRA attributed to an inmate as 

factual errors. 

 

Additionally, the board notes that it explained the benefits and necessity of the regulation 

provisions in both the Initial Statement of Reasons and the Notice of Proposed Action. The board 

is not required to rely on any empirical studies although the board subsequently added studies to 

the rulemaking record. Finally, the board notes that the requests for clarity did not offer any 

suggestions from which the board could make amendments.  

 

Therefore, the board declines to make any further amendments based on these comments. 

However, some of the amendments the board did elect to make may clarify some of the issues 

raised by these commenters. 

 

 

ISSUE 13: Fiscal Impact 

 

Comment ID Number: 16-01-02-07. 

 

This commenter argued that the current regulation will result in numerous lawsuits that will 

impact costs and savings to the State of California. 

 

RESPONSE: DECLINED IN FULL BECAUSE COMMENTS WERE BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 
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The board finds this comment both relevant and within the scope of the regulation because it 

pertains to the fiscal impact of the regulation. However, the commenter misunderstands the 

application of the proposed regulation and how it meets the requirements of the Johnson v. Shaffer 

settlement agreement. Therefore, the board declines to adopt this proposed amendment. 

 

This commenter essentially argues that the board failed to meet the requirements of the Johnson v. 

Shaffer settlement agreement and, therefore, the board will be subjected to numerous lawsuits 

successfully challenging the regulation. This argument is without merit. A review of the settlement 

agreement demonstrates that, on its face, the board met each requirement of the agreement 

pertaining to regulating the CRA process. The board eliminated subsequent risk assessments and 

reduced the number of years in which a new CRA must be prepared from five years to three years. 

The board defined “factual error,” as instructed by the court, and established a pre-hearing appeal 

process for correcting factual errors. Moreover, the board established an at-hearing process 

allowing inmates to object to and clarify disagreements with a clinician’s observations, opinions, 

or diagnoses. Therefore, the board appropriately did not factor in the hypothetical cost of 

unmeritorious lawsuits in the financial assessment for this proposed regulation, and this comment 

is declined. 

 

 

ISSUE 14: Structure and Applied Weight for Youth Factors 

 

Comment ID Numbers: 16-01-16-08; 16-01-47-06; 16-01-49-03. 

 

These commenters all argued that the board should require any clinicians completing CRAs for 

inmates who qualify as “youth offenders” under Penal Code section 3051 to give “great weight” to 

the three youth factors: (1) the diminished culpability of juveniles as compared to that of adults, 

(2) the hallmark features of youth, and (3) any subsequent growth and increased maturity of the 

individual. The proposed regulation currently requires clinicians to consider those factors when 

completing CRAs for qualified youth offenders. Additionally, one commenter argued the 

regulation should provide greater structure on CRA discussions of the youth offender factors in 

the CRAs because they have not been standardized on how the factors are addressed. 

 

RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds this comment both relevant and within the scope of the regulation because it 

pertains to subdivision (b) and the proposed requirement for clinicians to consider the youth 

factors when completing CRAs for qualified youth offenders. However, the proposed regulation as 

currently drafted mirrors the language of the governing statute, which dictates the weight that 

clinicians are expected to give to youth offender factors. Therefore, the board declines to adopt 

this proposed amendment. 

 

Penal Code section 3051 established specific parole consideration laws for qualified youth 

offenders. Additionally, section 4801, subdivision (c), requires that, when weighing evidence for 

and against parole suitability for a youth offender, the hearing panels must give “great weight” to 

the youth factors listed above. However, when discussing the requirements for psychologists 

charged with clinically assessing future risk of violence for qualified youth offenders, section 

3051, subdivision (f)(1) specifically states, “In assessing growth and maturity, psychological 
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evaluations and risk assessment instruments, if used by the board, shall be administered by 

licensed psychologists employed by the board and shall take into consideration the diminished 

culpability of juveniles as compared to that of adults, the hallmark features of youth, and any 

subsequent growth and increased maturity of the individual.” (Emphasis added.) In simultaneously 

enacting Penal Code sections 3051 and 4801, subdivision (c), in the same bill, the legislature 

created two distinct standards, one for psychologists clinically assessing future risk of violence 

and one for board hearing panels assessing an inmate’s suitability for parole. (See Senate Bill 260 

(Reg. Sess. 2013-2014).) 

 

While these commenters argue that the board should require clinicians to give heavier weight to 

the youth offender factors in assessing risk of violence, the board does not agree. Board 

psychologists are professionally trained experts in administering forensic psychological tools that 

assess various aspects of an inmate’s risk of violence, and in reviewing all relevant and reliable 

information in addition to the results of the tools to reach their own conclusions regarding the 

inmate’s risk of future violence. Psychologists are further professionally trained to exercise expert 

judgment in determining the value of each piece of information in assessing that risk of violence. 

The governing statute requires board psychologists to “take into consideration” the three youth 

factors; it does not require them to give the factors “great weight.” Had the Legislature intended 

clinicians to give the factors “great weight,” it presumably would have used that term in the 

governing statute, as it did in Penal Code section 4801, subdivision (c). Therefore, the board 

declines to amend the proposed regulation as suggested because to do so would be inconsistent 

with the governing statute.  

 

 

ISSUE 15: Limitations on Information Considered 

 

Comment ID Number: 16-01-28-06. 

 

This commenter argued that the language of subdivision (a) limits clinical review in risk 

assessments to only negative risk factors and does not allow consideration of all relevant reliable 

information, such as mitigating factors. 

 

RESPONSE: IMPLEMENTED IN FULL 

 

The board finds this comment both relevant and within the scope of the regulation because it 

pertains to the meaning of the language in subdivision (a) regarding what psychologists may 

consider. After substantive consideration, the board implemented this comment. 

 

The main focus for this comment rests on the original language contained in subdivision (a), “The 

psychologists shall consider the current relevance of any risk factors impacting an inmate’s risk of 

violence.” This commenter expressed concern that focusing clinical review on “risk factors” limits 

the clinicians to only considering negative or aggravating factors. This is a misunderstanding of 

the original language. Specifically, nothing in the original proposed text limited clinicians from 

considering protective or mitigating factors that impacted the inmate’s risk of violence. Rather, the 

language only mandated consideration of risk or aggravating factors. 
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After substantively considering this comment, however, the board elected to amend subdivision 

(a) to require clinicians to consider “any” factors impacting an inmate’s risk of violence, including 

both aggravating and mitigating factors, such as those factors identified in sections 2281 and 2402 

of the board regulations as tending to demonstrate an inmate’s suitability or unsuitability for 

parole. Thus, this request was IMPLEMENTED. 

 

 

ISSUE 16: Equal Treatment for Out-of-State Inmates 

 

Comment ID Number: 16-01-49-04. 

 

This commenter argued the current proposed regulation does not clarify how the board will deal 

with out-of-state housed inmates because the regulation only states those inmates “may” receive a 

psychological evaluation whereas inmates housed in California are required to receive those 

evaluations. This commenter argued the difference in treatment was not equal treatment under the 

law. 

 

RESPONSE: IMPLEMENTED IN PART; DECLINED IN PART BECAUSE COMMENTS 

WERE BASED ON A MISUNDERSTANDING OF THE LAW OR INCORRECT 

ASSERTIONS ABOUT ITS APPLICATION 

 

The board finds this comment both relevant and within the scope of the regulation because it 

pertains to the proposed regulation’s requirements for inmates housed out of state. Specifically, to 

the extent this comment relates to clarifying the requirements for inmates housed in California and 

those housed in other states, the board acknowledges that paragraph (d)(1) of the original proposed 

regulation required CRAs for inmates housed in California, whereas paragraph (d)(2) only 

permitted CRAs for inmates housed in other states. After reviewing OAL’s November 8, 2017, 

disapproval and further evaluating the ability of the FAD clinicians to practice in other states, the 

board deleted paragraph (d)(2) regarding CRAs for inmates housed outside of California. This 

amendment resolves the clarity issue by deleting the unclear language regarding out-of-state 

inmates; therefore, this portion of these comments was IMPLEMENTED. 

 

The additional comments, requesting the board to require CRAs for out of state inmates, must be 

declined. For inmates housed within the state, any clinician in the board’s Forensic Assessment 

Division will necessarily possess the licensure required to interview and forensically assess that 

inmate’s risk of future violence. However, other states may have different rules regarding the 

licensure required to perform forensic psychological evaluations on persons living within that 

state. Therefore, since the board cannot guarantee its ability to complete CRAs within the 

licensing rules of other state jurisdictions, the board cannot regulate a requirement to complete 

them in the event that the board was legally barred from doing so under that state’s laws. The 

board notes that, under Penal Code sections 11190 and 11193, any inmate retains the right to 

request transfer back to California for his or her parole consideration hearing, which would trigger 

the board’s requirement to complete a CRA for that inmate since the inmate would then be housed 

within California. 
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ISSUE 17: Request for Public Hearing 

 

Comment ID Number: 16-01-07-01. 

 

This commenter requested the board to hold a public hearing to accept further comment on this 

regulation package. 

 

RESPONSE: IMPLEMENTED IN FULL 

 

The board finds this comment both relevant and within the scope of the regulation because it 

pertains to a request for a public hearing under the APA. (See Govt. Code § 11346.5, subd. 

(a)(17).) This request was received by the board on November 22, 2016, which was at least 15 

days before the close of the public comment period.  

 

The board approved this request and held a public hearing for this regulation package on 

Wednesday, January 18, 2017, which was after the public comment period had closed. Therefore, 

this comment was IMPLEMENTED. 

 

 

ISSUE 18: Request for Dates of Public Comment Period 

 

Comment ID Number: 16-01-01-04. 

 

This commenter requested information on the public comment period for this regulation package. 

 

RESPONSE: DECLINED AS NOT CONTAINING A COMMENT CAPABLE OF RESULTING 

IN AMENDMENT; REQUEST WAS NONETHELESS GRANTED  

 

The board fulfilled this request by submitting a copy of the Notice of Proposed Action containing 

this information to the commenter on November 15, 2016. This commenter subsequently provided 

additional public comment within the public comment period. Therefore, no amendments were 

made from this comment, but the commenter’s request was GRANTED. 

 

 

ISSUE 19: Request for Tape Recordings of Parole Consideration Hearings 

 

Comment ID Number: 16-01-24-02. 

 

This commenter requested that inmates be allowed to receive tape recordings of their board 

hearings. 

 

RESPONSE: DECLINED IN FULL AS NOT RELEVANT AND OUTSIDE THE SCOPE OF 

THE CURRENT REGULATION 

 

The board finds this comment not relevant and not within the scope of the regulation because it 

does not pertain to comprehensive risk assessments and did not raise any suggestions or issues 
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regarding the proposed regulation. Therefore, the board declines to adopt this proposed 

amendment.  

 

 

ISSUE 20: Use of Specific Risk Assessment Tools 

 

Comment ID Numbers: 16-01-13-06; 16-01-16-07; 16-01-25-01; 16-01-29-01; 16-01-29-03; 

16-01-47-03; 16-01-47-04; 16-01-47-05. 

 

Sub-Issue 1. Some of these commenters raised various arguments regarding regulating the 

specific assessment tools the board’s psychologists should be required to use in completing CRAs 

or recommending that the board require the psychologists to use certain recommended tools in the 

regulation. 

 

1. RESPONSE: IMPLEMENTED IN PART; DECLINED IN PART AFTER 

SUBSTANTIVE CONSIDERATION 

 

The board finds these comments relevant and within the scope of the regulation because they 

pertain to how a clinician will use a standard approach to assessing risk of violence with the 

CRAs, as required by subdivision (a) of the proposed regulation. After considering these 

comments as well as the November 8, 2017, OAL disapproval, the board elected to amend the 

regulations to clarify in subdivision (a) the types of risk assessment tools clinicians must use in 

conducting these evaluations. Therefore, these comments were IMPLEMENTED in part. 

 

However, after consideration of these comments, the board declines to adopt all other suggestions 

regarding which tools the clinicians should use or other arguments for or against the board’s 

current selected risk assessments because it would impair the board’s ability to meet its other 

obligations under the same subdivision.  

  

Specifically, after amendment, subdivision (a) of the proposed regulation mandates board 

psychologists to incorporate “structured risk assessment instruments like the HCR-20-V3 and 

STATIC-99R that are commonly used by mental health professionals who assess risk of violence 

of incarcerated individuals.” Each of the risk assessment tools and instruments used by board 

psychologists was selected after consulting with subject matter experts and soliciting input from 

stakeholders, public discussion of the strengths and limitations of the assessments, and extensive 

review of the scientific literature. Consequently, the risk assessment tools used by FAD clinicians 

have been determined to meet the requirement of being commonly used by other clinicians 

conducting similar violence risk assessments. The other suggestions for tools raised in these 

comments have not been deemed by the board to meet this requirement.  

 

Moreover, the board still retains the discretion to update the tools and assessments used, should 

any future assessments become more commonly used for this purpose. The board notes that any 

future changes to the tools and instruments used by the board’s clinicians would be done under the 

same process of seeking input from stakeholders, public discussion of the strengths and limitations 

of the assessments, and extensive review of the scientific literature. In addition, the board holds 

public meetings monthly at which any member of the public may speak on any topic, including 

risk assessment tools. Thus, these commenters, and the public in general, have the opportunity to 
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provide input on tools currently used by the board and will have the opportunity to provide input 

on any future adoption or update of risk assessment tools used by the board. Therefore, the 

comments suggesting the board adopt specific tools or arguing against the tools currently used by 

the board are declined. 

 

 

Sub-Issue 2. Some of these commenters raised various arguments expressing concern with the 

tools and instruments currently employed by board psychologists. Specifically, several 

commenters noted that the current risk assessment tools used by board psychologists have not 

been “validated” for use on the life inmate population. One commenter argued that the board 

should be required to state the limitations for these risk assessment tools including the base rate of 

recidivism and peer studies on validation. 

 

2.  RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds these comments relevant because it subsequently updated the regulations to 

provide examples of the kinds of risk assessment tools the clinicians are mandated to use in 

completing CRAs. After consideration, the board finds that the commenters’ rationale for raising 

these concerns is contrary to the scientific literature. Therefore, the board declines to adopt this 

proposed amendment.  

 

Some commenters argued that the risk assessment tools and instruments used by board 

psychologists have never been “validated” for the life inmate population, only for the inmate 

population in general. That argument ignores two important factors. 

 

First, to properly “validate” these tools on the life inmate (or more accurately, the long-term 

offender population, since not all offenders who have parole hearings are life inmates) the board 

would be required to conduct assessments on a random, but sufficiently large (statistically 

significant) sample of inmates ranging from the lowest to the highest levels of risk. The board 

would then be required to release all of those inmates into the community without any regard for 

each inmate’s individual level of risk or current suitability for parole and then track them for a 

period of time to confirm whether inmates assessed to be “high risk” engage in violence at a 

higher rate than those assessed to be “low risk.” Not only would such an action substantially 

endanger the public safety in direct contravention to the main mission of the board, but both the 

department and the board are legally prohibited from releasing inmates without legal authority to 

do so. No law authorizes the release of life inmates for this purpose. On the contrary, Penal Code 

section 3041 clearly mandates the board to provide hearings for life inmates for the purpose of 

determining whether that inmate is currently suitable for parole. Only upon a finding that the 

inmate is currently suitable may the board and CDCR release a life inmate from prison. 

 

Second, multiple studies have been conducted on the specific instruments and tools currently used 

by board psychologists, which demonstrate the validity of using these risk assessment tools on the 

inmate population under the board’s jurisdiction and confirm that these are the most generally 

accepted forensic tools for assessing inmates’ potential risk of future violence, including long-term 

inmates: 
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 Campbell, French, and Gendreau (2009) conducted a meta-analysis of 88 studies from 

1980 to 2006 that compared risk instruments and other psychological measures and their 

ability to predict general (primarily nonsexual) violence in adults. The HCR-20 and PCL-R 

were among the five instruments that generated the most predictive validity research with 

respect to violence. (Campbell, French, and Gendreau (2009) The Prediction of Violence in 

Adult Offenders: A Meta-Analytic Comparison of Instruments and Methods of Assessment.) 

 Yang, Wong, and Coid (2010) conducted a meta-analysis of “nine commonly used risk 

assessment tools and their subscales to compare their predictive efficacies for violence. 

The effect sizes were extracted from 28 original reports published between 1999 and 2008, 

which assessed the predictive accuracy of more than one tool.” Authors concluded that 

“each of the three HCR-20 subscales demonstrated similar predictive effects compared 

with other instruments. The three subscales [used by the HCR-20] also appeared to have a 

synergistic effect. The overall predictive efficacy appeared higher when the subscales were 

combined, which is the way the tool was developed.” The authors cautioned “different 

tools are designed for different functions in addition to risk prediction. Tools with dynamic 

risk predictors can assess change in risk while those with static predictors cannot.” This 

sentiment fits well with the board’s selection of the HCR-20-V3 for use with long-term 

inmates. Unlike many risk instruments referenced in this meta-analysis, the HCR-20-V3 

assesses dynamic/changeable risk predictors and current relevance of static/unchangeable 

predictors. (Yang, Wong, and Coid (2010) The Efficacy of Violence Prediction: A Meta-

Analytic Comparison of Nine Risk Assessment Tools, Psychological Bulletin Vol. 136, No. 

5, 740-767.) 

 Singh, Desmarais, Hurducas, et al. (2014) surveyed members of 59 national and 

international organizations to examine methods of violence risk assessment across six 

continents and to compare the perceived utility of these methods by mental health and 

allied professionals. Surveys were completed by 2,135 respondents from 44 countries. The 

HCR-20 was the instrument most commonly used for conducting violence risk 

assessments, developing risk management plans, and monitoring risk management plans. 

Given that users of [structure professional judgement] instruments [such as the HCR-20 

that the board uses] rated them as very useful in the development and monitoring of risk 

management plans, assessors working in rehabilitation and recovery-focused settings may 

wish to consider adopting such tools.” (Singh, Desmarais, Hurducas, et al. (Aug. 30, 2014) 

International Perspectives on the Practical Application of Violence Risk Assessment: A 

Global Survey of 44 Countries, International Journal of Forensic Mental Health.) 

 Guy, Kusaj, Packer, and Douglas (2014) examined the risk characteristics of 5,181 

indeterminately sentenced inmates assessed by psychologists who administered the  

HCR-20, PCL-R, and LS-CMI and concluded that, in general, inmates obtained lower 

scores and ratings on these instruments than is typically observed in correctional settings. 

This is consistent with the scientific literature, which suggests that advanced age and long-

term confinement generally lowers an inmate’s potential risk of future violence. On the 

LS-CMI and PCL-R, for example, inmates obtained average total scores that were roughly 

one standard deviation below the mean relative to standardization sample norms. Similarly, 

most inmates were given a summary risk rating on the HCR-20 that reflected low to 

moderate risk and only 11.3% were rated high risk. Authors concluded this inmate sample 

was a “relatively Low risk” sample just as their average age and length of incarceration 

and estimated recidivism rates might suggest. All three instruments were associated with 



 

BPH RN 16-01 Page 32 Final Statement of Reasons 

parole decision making and of the three the HCR-20, and particularly items that emphasize 

dynamic/changeable risk, had the most robust relationship with board decisions regarding 

future dangerousness and parole suitability. (Guy, Kusaj, Packer, and Douglas (Nov. 3, 

2014) Law and Human Behavior: Influence of the HCR-20, LS/CMI, and PCL-R on 

Decisions About Parole Suitability Among Lifers.) 

 

NOTE: Each of these studies is cited in the updated information digest, was noticed to the 

public in the re-notice dated December 22, 2017, and are attached as part of the 

rulemaking record. 

 

Therefore, the arguments regarding the validity of the tools and instruments currently employed by 

the board psychologists are not supported by available published research and are contrary to 

standardized approaches for identifying, measuring, and categorizing an inmate’s risk of violence 

that are generally accepted in the psychological community. The board further notes, as explained 

above, that each of the current tools and instruments used by the board were adopted following 

significant public discussion and input. 

 

Finally, the board considered the suggestion to include statements regarding limitations of the risk 

assessment tools, but finds the suggestion to be unnecessary. CRAs already contain information in 

accordance with the Johnson v. Shaffer stipulated agreement qualifying the information contained 

in the reports by putting the information into greater context about recidivism generally. Thus, the 

board declines to adopt this suggestion. 

 

 

ISSUE 21: New Proposed CRA Requirements 

 

Comment ID Numbers:  16-01-06-05; 16-01-06-06; 16-01-27-01; 16-01-28-07; 16-01-30-03. 

 

Each of these comments suggested imposing additional requirements during the CRA process.  

 

Sub-Issue 1. One comment stated CRA interviews should be timed with a timer. 

 

1.  RESPONSE: DECLINED IN FULL AS OUTSIDE THE SCOPE OF THE 

REGULATION 

 

The board finds this comment relevant because it pertains to how CRA interviews will be 

conducted. However, the board determined that this comment is outside the scope of the proposed 

regulation, which governs the substance of CRAs and the processes for objecting to factual errors 

or clinical observations, opinions, and diagnoses. Nothing in this regulation sets any time limits or 

minimum time requirements on CRA interviews because doing so would be contrary to the 

requirement for clinicians to consider all of the factors pertaining to the individual inmate’s risk of 

violence. Clinicians must have the flexibility to spend whatever is the appropriate amount of time 

to interview each inmate that is required to obtain all of the information they need to make those 

individual determinations. Thus, because timing interviews is outside the scope of this regulation, 

the board declines to adopt this amendment. 
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Sub-Issue 2. Another comment argued questions asked during a CRA interview should be easier 

to understand. Further, this comment expressed concern with an inmate’s ability to comprehend 

interview questions. 

 

2.  RESPONSE:  DECLINED IN FULL AS OUTSIDE THE SCOPE OF THE 

REGULATION 

 

The board finds this comment relevant because it again pertains to how CRA interviews will be 

conducted. However, the board determined that this comment is outside the scope of the proposed 

regulation, which governs the substance of CRAs and the processes for objecting to factual errors 

or clinical observations, opinions, and diagnoses. Nothing in this regulation establishes guidelines 

for how CRA interviews should be conducted or the types of questions that should be asked 

because doing so would be contrary to the requirement for clinicians to consider all of the factors 

pertaining to the individual inmate’s risk of violence. Clinicians must have the flexibility to ask 

whatever questions are necessary to gather all of the information they need to make those 

individual determinations. Moreover, to the extent that this suggestion is attempting to raise ADA 

issues, as discussed above, those issues are more appropriately handled in a different regulation 

package. Thus, because the types of questions clinicians ask during CRA interviews is outside the 

scope of this regulation, the board declines to adopt this amendment. 

 

 

Sub-Issue 3. One commenter stated the regulations should expressly require psychologists to 

consider elderly factors or other applicable mitigating factors in addition to the youth offender 

factors when conducting a risk assessment. 

 

3. RESPONSE:  IMPLEMENTED IN FULL AS ALREADY INCLUDED IN THE 

PROPOSED REGULATION 

 

The board finds this comment relevant and within the scope of the regulation because it pertains to 

the substance of what information must be considered in a CRA. After considering this comment, 

the board determined that this suggestion was already included in the requirements of the 

regulation, both as originally written and as amended in the re-noticed text. 

 

Specifically, subdivision (b) of this proposed regulation already mandated the clinicians to 

consider the youth factors for any qualified youth offender. Additionally, the original text of 

subdivision (a) required clinicians to consider any factors impacting an inmate’s risk of violence. 

This necessarily includes youth factors, elderly factors, and any other factors mitigating an 

inmate’s risk of violence since those impact the determination of risk. Moreover, as amended, the 

new proposed text of subdivision (a) clarifies that all factors must include the suitability 

(mitigating) and unsuitability (aggravating) factors that impact the inmate’s risk of violence. 

Therefore, the board finds that this suggestion was already IMPLEMENTED in the proposed 

regulation and has been further clarified in the amendments. 

 

 

Sub-Issue 4.  One commenter argued that psychologists should be required to directly observe an 

inmate’s interactions with others to determine social skills as part of the CRA process. 
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4.  RESPONSE: DECLINED IN FULL AS OUTSIDE THE SCOPE OF THE 

REGULATION 

 

The board finds this comment relevant because it again pertains to how CRA interviews will be 

conducted. However, the board determined that this comment is outside the scope of the proposed 

regulation, which governs the substance of CRAs and the processes for objecting to factual errors 

or clinical observations, opinions, and diagnoses. Nothing in this regulation establishes guidelines 

for how clinicians should obtain information during CRA interviews, file reviews, or other 

information-gathering processes for use in conducting the CRAs because doing so would be 

contrary to the requirement for clinicians to consider all of the factors pertaining to the individual 

inmate’s risk of violence. Clinicians are free to observe inmates or gather any other information 

within the scope of the risk assessment that the clinician finds relevant to the inmate’s risk; 

however, direct observation of an inmate’s social interactions may not be relevant in every case. 

Clinicians must have the flexibility to gather whatever information they need to make those 

individual determinations through interview questions, file reviews, or whatever other means are 

appropriate in each individual case. Thus, because the methods through which clinicians gather the 

information relevant to their CRAs is outside the scope of this regulation, the board declines to 

adopt this amendment. 

 

 

Sub-Issue 5.  One commenter argued that clinicians should explore questions and answers that 

lead to negative evaluations and clarify those questions for inmates. 

  

4.  RESPONSE: DECLINED IN FULL AS OUTSIDE THE SCOPE OF THE 

REGULATION 

 

The board finds this comment relevant because it again pertains to how CRA interviews will be 

conducted. However, the board determined that this comment is outside the scope of the proposed 

regulation, which governs the substance of CRAs and the processes for objecting to factual errors 

or clinical observations, opinions, and diagnoses. Nothing in this regulation establishes guidelines 

for how clinicians should conduct their interviews or frame their questions. Clinicians must have 

the flexibility to use their expert training to determine the best way to frame their interview 

questions to obtain the information they need from the inmates. Thus, because the methods 

through which clinicians conduct interviews is outside the scope of this regulation, the board 

declines to adopt this amendment. 

 

 

ISSUE 22: Statements Regarding Specific Inmate Cases 

 

Comment ID Numbers: 16-01-17-02; 16-01-31-01; 16-01-32-04; 16-01-39-09; 16-01-45-12. 

 

These commenters all raised concerns regarding specific objections to individual inmate 

comprehensive risk assessments. 

 

RESPONSE: DECLINED IN FULL AS NOT RELEVANT AND OUTSIDE THE SCOPE OF 

THE CURRENT REGULATION 

 



 

BPH RN 16-01 Page 35 Final Statement of Reasons 

The board finds these comments not relevant and not within the scope of the regulation because 

they do not pertain to regulating the process or requirements for comprehensive risk assessments 

and do not raise any suggestions or issues regarding the proposed regulation. Specifically, each of 

these commenters raised individual issues pertaining to unique cases, but did not provide 

comments on specific portions of the regulation or recommendations for how they should be 

amended. Therefore, the board declines to adopt amendments to the proposed regulation based on 

these comments as they did not contain any recommended amendments.  

 

 

ISSUE 23: Statements in General Support or Opposition 

 

Comment ID Numbers: 16-01-01-01; 16-01-05-01; 16-01-07-02; 16-01-17-01; 16-01-20-01;  

16-01-29-02; 16-01-32-03; 16-01-39-08; 16-01-45-02; 16-01-45-11; 16-01-47-01; 16-01-48-01; 

16-01-48-04; 16-01-49-01. 

 

These commenters all raised comments either generally supporting or opposing this regulation 

package. 

 

RESPONSE: DECLINED IN FULL AS COMMENTS ARE IN GENERAL SUPPORT OR 

OPPOSITION 

 

The board finds these comments are not relevant and not within the scope of the regulation 

because each of them only raised general support or opposition. Therefore, the board declines to 

adopt amendments to the proposed regulation based on these comments as they did not suggest 

any proposed amendments.  

 

 

 

SUMMARY AND EXPLANATION OF AMENDMENTS TO ORIGINAL PROPOSED 

REGULATION SUBMITTED FOR RE-NOTICE ON DECEMBER 22, 2017: 

 

1. Amended subdivision (a) to add language requiring FAD clinicians to clarify that 

clinicians completing CRAs must consider “factors impacting an inmate’s risk of 

violence, including but not limited to factors of suitability and unsuitability listed in 

subdivisions (c) and (d) of sections 2281 and 2402 of this division.” 

 

The original proposed text of subdivision (a) required psychologists to “consider the current 

relevance of any factors impacting an inmate’s risk of violence” when preparing a 

comprehensive risk assessment (CRA) for use by a hearing panel. However, the Office of 

Administrative Law’s (OAL’s) disapproval decision dated November 8, 2017, expressed 

concern that the language was unclear about “what risk factors impacting an inmate’s risk of 

violence are which psychologists must consider.” Thus, on further review, the board 

determined that, to provide additional information about the types of factors the clinicians need 

to consider, the board should reference the factors of suitability and unsuitability already 

contained in the regulations. Thus, the board amended this sentence to require FAD clinicians 

to consider “factors impacting an inmate’s risk of violence, including but not limited to factors 

of suitability and unsuitability listed in subdivisions (c) and (d) of sections 2281 and 2402 of 
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this division.” This clarifies that, in addition to any other relevant or reliable evidence about 

risk of violence, the types of factors the clinicians must consider mirror the factors considered 

by hearing panels in assessing an inmate’s suitability for parole. These changes were necessary 

to provide clearer guidance to clinicians and they benefits inmate and other stakeholders by 

clarifying the types of factors that should be considered when assessing an inmate’s risk of 

violence. 

 

2. Amended subdivision (a) to delete the text “the current relevance of any.” 

 

The board removed the text “the current relevance of any” because the board determined this 

language was unnecessary and redundant. Assessing an inmate’s risk of violence necessarily 

requires the clinician to assess the current impact of that risk. Thus, the board determined that 

requiring clinicians to consider “the current relevance” of factors was already implied. 

Additionally, the intent of this subdivision was to require the clinicians to consider the factors 

themselves, not just their current relevance. Thus, the amendment to this sentence more 

accurately captures the intended requirement for the clinicians in reviewing evidence for the 

CRAs. 

 

3. Amended subdivision (a) to specify the types of risk assessments clinicians must use 

when conducting CRAs by deleting the text “standardized approaches, generally 

accepted in the psychological community, to identify, measure, and categorize the 

inmate’s risk of violence” and adding the text “structured risk assessment instruments 

like the HCR-20-V3 and STATIC-99R that are commonly used by mental health 

professionals who assess risk of violence of incarcerated individuals” in its place. 

 

The original proposed text of subdivision (a) required psychologists to incorporate 

“standardized approaches, generally accepted in the psychological community, to identify, 

measure, and categorize the inmate’s risk of violence” when preparing a comprehensive risk 

assessment for use by a hearing panel. In OAL’s November 8, 2017 disapproval decision, 

however, OAL expressed concern that the language was unclear about how the board would 

determine what tools were generally accepted and by which psychological community. After 

review, the board removed the text “standardized approaches, generally accepted in the 

psychological community, to identify, measure, and categorize the inmate’s risk of violence” 

and replaced it with the text “structured risk assessment instruments like the HCR-20-V3 and 

STATIC-99R that are commonly used by mental health professionals who assess risk of 

violence of incarcerated individuals.” These changes were necessary to clarify the kinds of 

assessments clinicians will use to assess risk by providing examples of the assessments used, 

and to ensure that any tool used by the board are the most commonly used assessments by the 

specific community of clinicians who conduct these same kinds of risk assessments. This 

clarification benefits all stakeholders by increasing public confidence in the risk assessment 

tools used because the board is ensuring they are the most commonly used among experts 

conducting these assessments.  
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4. Amended subdivision (b) to add “as defined in Penal Code section 3051, subdivisions 

(a) and (h).” 

 

The original proposed text of subdivision (b) did not include text defining which inmates 

constitute a youth offender for whom a psychologist must take into consideration specified 

youth factors and their mitigating effects when preparing a risk assessment. On further review, 

the board determined it needed to clarify that this reference to “youth offenders” was meant to 

refer to the group of persons as defined in California’s youth offender statute. Thus, the board 

added “as defined in Penal Code section 3051, subdivisions (a) and (h)” to clarify the intended 

meaning of “youth offender” in this subdivision. This change was necessary to ensure that 

inmates and other stakeholders understood that this subdivision specifically applies to person 

qualified as youth offenders under California’s youth offender statute. This clarification 

benefits all stakeholders by reducing potential confusion on this issue. 

 

5. Amended paragraph (c)(1) to delete the text “, and reliable and valid principles and 

methods have been appropriately applied to the facts of the case.” 

 

The original proposed text of paragraph (1) of subdivision (c) stated that, prior to being 

finalized, a risk assessment needs to be reviewed by the Chief Psychologist or a Senior 

Psychologist “to ensure that the psychologist’s opinions are based upon adequate scientific 

foundation, and reliable and valid principles and methods have been appropriately applied to 

the facts of the case.” In its November 8, 2017 disapproval decision, however, OAL expressed 

concern that the language was unclear about “principles and methods” were. Thus, the board 

removed the text “and reliable and valid principles and methods have been appropriately 

applied to the facts of the case” because the main focus of this requirement was for supervisors 

to ensure that assessments were based on adequate scientific foundation such that they warrant 

approval. This change was necessary to remove unclear language and the clarification will 

benefits stakeholders by focusing the regulation instead on the main goal of supervision. 

 

6. Amended paragraph (d)(2) to delete the provision “The board may prepare a risk 

assessment for inmates housed outside of California,” to remove the board’s discretion to 

prepare risk assessments for out-of-state inmates. 

 

The original proposed text of paragraph (2) of subdivision (d) stated the board “may prepare a 

risk assessment for inmates housed outside of California.” In its November 8, 2017 

disapproval decision, however, OAL expressed concern that the language was unclear about 

how the board would make determinations about when it could or could not conduct 

assessments for out-of-state inmates. Thus, the board deleted this original proposed text. This 

change is necessary to remove the problematic language. 

 

7. Amended paragraph (d)(2) to add the provision “Risk assessments shall be 

completed, approved, and served on the inmate no later than 60 calendar days before the 

date of the hearing,” to establish a deadline by which the board must serve inmates with 

their completed CRAs. 

 

The original proposed text did not include a deadline by which the board must complete, 

approve, and serve a risk assessment on an inmate. Following review of public comment 
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received during the original public comment period as well as the Johnson v. Shaffer court’s 

October 6, 2017 order, the board determined that establishing a deadline would benefit inmates 

and all other hearing participants by mandating that inmates be served with the risk assessment 

with sufficient time to review it prior to the hearing. Additionally, the deadline better ensures 

that inmates will receive their risk assessments with sufficient time to raise any objections to 

factual errors within the pre-hearing objection process. Thus, the original proposed text of 

paragraph (2) of subdivision (d) was replaced with the text “Risk assessments shall be 

completed, approved, and served on the inmate no later than 60 calendar days prior to the date 

of the hearing.” The board determined that 60 days was an appropriate deadline because it 

provides inmates 30 days to review the CRA and provide any objections to factual errors to the 

board a least 30 days prior to their hearings. This change was necessary to better protect 

inmate’s abilities to use the pre-hearing process. 

 

8. Amended paragraph (e)(1) to delete the text “that materially impacts the risk 

assessment’s conclusions regarding the inmate’s risk of violence,” to broaden the 

category of factual errors inmates may raise during the pre-hearing objection process for 

factual errors. 

 

The original proposed text of paragraph (1) of subdivision (e) permitted an inmate or inmate’s 

attorney of record to send a written objection regarding alleged factual errors in a risk 

assessment to the Chief Counsel no less than 30 calendar days before a hearing. In the original 

proposed text, however, the inmate or inmate’s attorney had to believe that the alleged factual 

errors were such that they materially impacted “the risk assessment’s conclusions regarding 

the inmate’s risk of violence.” Following review of public comment received during the 

original public comment period as well as the Johnson v. Shaffer court’s October 6, 2017 

order, the board determined that inmates needed the ability to raise all factual errors, even non-

material errors, to ensure the accuracy of the record available to the hearing panel members. 

Thus, the text “that materially impacts the risk assessment’s conclusions regarding the 

inmate’s risk of violence” was removed to allow inmates to raise all factual errors, regardless 

of the significance of their impact. This change was necessary to ensure the accuracy of the 

information in CRAs. Additionally, the change benefits all stakeholders because increasing the 

accuracy of the record increases confidence in the information on which hearing panels rely to 

assess the inmate’s suitability for parole. 

 

9. Amended paragraph (e)(1) to relocate the text “Electronic messages sent after board 

business hours or on a non-business day will be deemed received on the next business 

day” from paragraph (e)(3). 

 

The text “Electronic messages sent after board business hours or on a non-business day will be 

deemed received on the next business day” was originally contained in paragraph (e)(3). 

However, the rest of this paragraph dealt with how written objections need to be addressed. 

The timing of objection submissions was instead discussed in paragraph (e)(1). Thus, since 

this text was more appropriately included with the other text discussing timing of submissions, 

the board found it necessary to relocate this text to paragraph (e)(1). This change will benefit 

all stakeholders by grouping all of the statutory rules and requirements about the timing of 

submitting CRA objections into a single paragraph. 
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10. Amended paragraph (e)(2) to replace the definition of factual error “an explicit 

finding about a circumstance or event for which there is no reliable documentation or 

which is clearly refuted by other documentation” with the new definition “an untrue 

circumstance or event.” 

 

The original proposed text of paragraph (2) of subdivision (e) defined “factual error” as “as 

explicit finding about a circumstance or event for which there is no reliable documentation or 

which is clearly refuted by other documentation.” Following review of public comment 

received during the original public comment period as well as the Johnson v. Shaffer court’s 

October 6, 2017 order, the board determined that the original proposed definition had the 

potential to confuse inmates and other stakeholders. Thus, the text “defined as an explicit 

finding about a” and “for which there is no reliable documentation or which is clearly refuted 

by other documentation” was removed, and the text “an untrue” was added before 

“circumstance or event,” such that the term factual error is now more simply defined as “an 

untrue circumstance or event.” The board found the portions of the original definition it 

deleted were unnecessary because they are already incorporated by the concept of the CRA 

finding being “untrue.” This simpler definition was necessary to avoid potential confusion and 

benefits stakeholder by providing an easier to understand definition of this term. 

 

11. Amended paragraph (e)(2) to delete the text excluding “clarifications regarding 

statements the risk assessment attributed to the inmate,” from the definition of factual 

errors inmates may raise during the pre-hearing objection process for factual errors. 

 

The original proposed text of paragraph (2) of subdivision (e) excluded “clarifications 

regarding statements the risk assessment attributed to the inmate” from the definition of 

“factual error” for the purpose of the board’s pre-hearing objection process for factual errors. 

Instead, the board created a remedy under subdivision (j) for inmates to raise these concerns 

directly with the hearing panels at their hearings. Following review of public comment 

received during the original public comment period as well as the Johnson v. Shaffer court’s 

October 6, 2017 order, the board elected to include objections to statements attributed to the 

inmate under the definition of factual errors. Thus, the text “or clarifications regarding 

statements the risk assessment attributed to the inmate” was removed from the exclusionary 

provision of the prior factual error definition. Consequently, these objections are now included 

in the board’s pre-hearing objection process for factual errors and must be raised prior to the 

hearing absent good case. This amendment was necessary to bring the board into compliance 

with the Johnson court’s October 6, 2017 order. Additionally, it benefits inmates by allowing 

these issues to be resolved prior to an inmate’s hearing. 

 

12. Amended paragraph (f)(1) to replace the word “determine” with “evaluate” for the 

duty of the Chief Counsel in this provision. 

 

The original proposed text of paragraph (f)(1) required the Chief Counsel to “determine” 

whether a risk assessment contains a factual error as alleged when reviewing either a written 

objection to an alleged factual error in a risk assessment or a risk assessment referred by the 

board. On further review, the board determined that a more accurate description of the Chief 

Counsel’s role at this step in the objection process was to evaluate whether a risk assessment 

contains a factual error. Then, following evaluation, the Chief Counsel can reach a 
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determination about whether the allegation did raise a factual error, which dictates the Chief 

Counsel’s next obligation. Thus, the text “determine” was removed and replaced with the text 

“evaluate.” This amendment was necessary to more accurately describe the Chief’s counsel’s 

role during this step of the CRA objection review process, and the clarification benefits all 

stakeholders by clarifying that evaluation is required before the Chief Counsel may reach a 

decision. 

 

13. Amended subparagraphs (f)(2)(A) and (g)(2)(A), and subdivision (h), to add the word 

“calendar” to the deadlines “10 calendar days” to clarify the timing of these provisions. 

  

The original proposed text of subparagraph (A) of paragraph (2) of subdivision (f) required the 

Chief Counsel, after determining that a risk assessment does not contain a factual error as 

alleged, to provide a copy of the miscellaneous decision associated with that determination to 

the inmate or attorney of record no less than “10 days” prior to a hearing. However, on further 

review, the board determined this cause potential ambiguity about whether the board intended 

this to be 10 calendar days (including weekends and holidays) or 10 business days (meaning 

only week days on which the board is open as a state agency). Thus, the text “calendar” was 

added between “10” and “days” to clarify that the Chief Counsel is required to provide a 

miscellaneous decision containing the results of the board’s review of the CRA objections 

promptly, but not later than 10 calendar days prior to the hearing. This amendment was 

necessary to clarify these deadlines and ensure they match the disclosure requirements 

contained in section 2247 of the board’s regulations. Additionally, these amendments benefit 

all stakeholders by ensuring that hearing parties know when to expect their decisions. 

 

14. Amended paragraph (g)(1) to add subparagraphs (g)(1)(A) and (g)(1)(B) to clarify the 

duties and requirements of the Chief Psychologist on reviewing an error referred by the 

Chief Counsel. Subparagraph (g)(1)(A) established requirements when the Chief 

Psychologist deems the error to be immaterial and specifically still requires the error to 

be corrected in addition to other actions. Subparagraph (g)(1)(B) established 

requirements when the Chief Psychologist deems the error to have a material impact on 

the risk assessment’s conclusions and requires a new or revised risk assessment in 

addition to other actions. Amended subparagraph (g)(2)(B) to delete the provision 

requiring the Chief Counsel to “order a new or revised risk assessment.” 

 

The original proposed text of paragraph (g)(1) required the Chief Psychologist, after opining 

whether a factual error referred by the Chief Counsel materially impacted the conclusion of a 

risk assessment, to prepare an addendum to the risk assessment documenting his or her opinion 

and notify the Chief Counsel of the addendum. Following review of the public comments, the 

board determined that the regulation did not fully explain all of the requirements for the Chief 

Psychologist following his or her review. For example, if the Chief Psychologist opined that a 

factual error did not materially impact a risk assessment’s conclusions regarding an inmate’s 

risk of violence, the original proposed text did not require the Chief Psychologist to take any 

actions to correct the error. Additionally, the original text did not identify the specific actions 

the Chief Psychologist must take after opining that a factual error did materially impact a risk 

assessment’s conclusions. Further, if the Chief Psychologist opined that a factual error had a 

material impact, the original text only required the Chief Psychologist to prepare an 
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addendum. The determination of whether to order a new risk assessment was assigned to the 

Chief Counsel.  

 

Thus, the text “Following the review, the Chief Psychologist shall promptly take one of the 

following actions” was added. Additionally, subparagraph (1)(A) was added to require that, if 

the Chief Psychologist opines a factual error did not materially impact the risk assessment’s 

conclusions, the Chief Psychologist must take all of the following steps: “direct that the risk 

assessment be revised to correct the factual errors, prepare an addendum to the risk assessment 

documenting the correction of the error and his or her opinion that correcting the errors had no 

material impact on the risk assessment’s conclusions, and notify the Chief Counsel of the 

addendum.” Similarly, subparagraph (1)(B) was added to require that, if the Chief 

Psychologist opines a factual error did materially impact the risk assessment’s conclusions the 

Chief Psychologist must take all of the following steps: “order a new or revised risk 

assessment, prepare an addendum to the risk assessment documenting the correction of the 

error and his or her opinion about the material impact of the errors on the risk assessment’s 

conclusions, and notify the Chief Counsel of the addendum.” Finally, subparagraph (g)(2)(b) 

was amended to delete the requirement for the Chief Counsel to “order a new or revised risk 

assessment,” because this duty was reassigned to the Chief Psychologist as explained above. 

 

These amendments were necessary to clarify for stakeholders the complete CRA objection 

process regardless of whether the Chief Psychologist finds an error to be materially impactful. 

They were also necessary to ensure that all errors, even non-material errors, were corrected 

and fully documented in the risk assessment to increase the accuracy of the inmate’s records. 

Moreover, the board determined that the decision regarding whether an error required a new or 

revised risk assessment was a clinical determination, not a legal one, and thus was more 

appropriately assigned to the Chief Psychologist than Chief Counsel.  

 

The amendments also benefit inmates by ensuring that any objections deemed by the Chief 

Counsel to raise factual errors must be corrected following referral to and review by the Chief 

Psychologist, and that the determination about the most clinically appropriate means of 

correcting the error is made by the board’s clinical expert, the Chief Psychologist. The 

amendments also clarify for all stakeholders the complete CRA objection process and how the 

board’s determinations will be documented in both situations following the Chief 

Psychologist’s review. 

 

15. Amended subparagraph (g)(2)(A) to delete the provision requiring the Chief Counsel 

to “overrule the objection” when the Chief Psychologist found it to be immaterial since 

the amendments to subparagraph (g)(1)(A) now require the board to take action to 

correct these errors. 

 

The original proposed text of subparagraph (g)(2)(A) required the Chief Counsel to overrule 

an objection to an alleged factual error in a risk assessment after receiving an addendum from 

the Chief Psychologist in which he or she opined that the factual error did not materially 

impact the risk assessment’s conclusions regarding the inmate’s risk of violence. As explained 

in Item 14, following review of the public comments, the board determined that all errors 

required correction to increase the accuracy of the inmate’s records. Thus, the text “overrule 

the objection” was removed. Removing this text was necessary to harmonize this subparagraph 
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the board’s amendments in Item 14 to require correction of all errors, including non-material 

errors. This amendment was also necessary to harmonize with the board’s determination that 

the decision about how best to correct a factual error, including non-material errors, was more 

appropriately assigned to the Chief Psychologist. As noted above, this amendment benefit 

inmates by ensuring all errors are corrected and documented to increase the accuracy of the 

record for the hearing. 

 

16. Amended subparagraph (g)(2)(A) to add the text “the revised risk assessment” to the 

documents the Chief Counsel is required to provide to the inmate or attorney who raised 

immaterial errors, and amended subparagraph (g)(2)(B) to add the text “the new or 

revised risk assessment” to the documents the Chief Counsel is now required to provide 

to the inmate or attorney who raised material factual errors.  

 

The original proposed text of subparagraph (g)(2)(A) did not require the Chief Counsel to 

provide a copy of a revised risk assessment to an inmate or attorney if the Chief Psychologist 

determined a factual error had no material impact. As explained above in Item 14, however, 

the board determined that all identified errors should be corrected, even immaterial errors. 

Since this amendment in turn requires the board to prepare a revised risk assessment in every 

case where the Chief Counsel determines that objections raise factual errors, the board needed 

to add a corresponding amendment requiring the Chief Counsel to provide a copy of the 

revised risk assessment along with any other documentation of the board’s decision. Thus, the 

text “the revised risk assessment” was added to the list of documents the Chief Counsel is 

required to provide to the inmate or attorney following correction of any identified factual 

errors the Chief Psychologist found to be immaterial. 

 

Similarly, the original proposed text of subparagraph (g)(2)(B) did not require the Chief 

Counsel to provide a copy of the new or revised risk assessment to an inmate or attorney after 

the Chief Psychologist determined a factual error materially impacted the clinician’s 

conclusions and the CRA was corrected. The board determined that, to mirror the requirements 

of subparagraph (g)(2)(B) and ensure the inmates received a copy of the new or revised CRA 

after raising material errors, this subparagraph should be amended similarly to (g)(2)(A) to 

clarify this requirement. Thus, the text “the new or revised risk assessment” was added to the 

list of documents the Chief Counsel is required to provide to the inmate or attorney after the 

Chief Psychologist deemed an identified error to have a material impact and ordered a new or 

revised risk assessments. 

 

These amendments were necessary to maintain consistency with the new requirements in 

subparagraph (g)(1)(A) requiring correction of immaterial factual errors and subparagraph 

(g)(1)(B) requiring the Chief Psychologist to order a new or revised risk assessment following 

a determination that a factual error had material impact. These amendments benefit inmate by 

ensuring they receive copies or their revised or new CRAs any time the board determines that 

their objections have raised factual errors. 

 

17. Amended paragraph (g)(3) to replace the text “Impacted risk assessments shall be 

permanently removed from the inmate’s central file” with “The board shall request that 

the department permanently remove any risk assessments that are revised under 
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paragraph (1)(A) of this subdivision, or revised or redone under paragraph (1)(B) of this 

subdivision, from the inmate’s central file.” 

 

The original proposed text of paragraph (g)(3) required CRAs containing materially impactful 

errors to be “permanently removed” from an inmate’s central file. As discussed in the 

amendments made in Item 14, the board determined that all errors should be corrected. Thus, 

under the new amendments, all identified factual errors will result in a revised or new risk 

assessment. Thus, the board determined that it needed to amend this subparagraph to address 

the removal all revised or replaced risk assessments. Additionally, after further review, the 

board determined that it has no legal authority to add or remove documents from an inmate’s 

central file. That authority lies only with the department in accordance with Penal Code 

section 2081.5. Thus, the board’s authority is limited to issuing a request to the department for 

the removal of these documents. This paragraph required revision to clarify the board’s 

authority and requirements. Thus, the text “Impacted risk assessments shall be permanently 

removed” was replaced with the text: “The board shall request that the department 

permanently remove any risk assessments that are revised under paragraph (1)(A) of this 

subdivision, or revised under paragraph (1)(B) of this subdivision from the inmate’s central 

file.” 

 

This amendment was necessary to ensure that the board exercised its authority to initiate 

removal of any CRAs that are revised or replaced from an inmate’s central file to increase the 

accuracy of the information available to hearing panels. The amendment was also necessary to 

clarify the board’s role in initiating the removal of these documents in accordance with the 

limitations on the board’s authority respecting an inmate’s central file. This amendment 

benefits inmates by ensuring that the board initiate removal of any revised or replaced CRA. It 

also benefits all stakeholders by better clarifying the board’s role in the process of initiating 

removal. 

  

18. Amended subdivision (h) to replace the word “may” with “shall” to clarify (1) that 

the Chief Counsel and Chief Psychologist are mandated, not just permitted, to complete 

the review process before a hearing if the Chief Counsel has determined that sufficient 

time exists to complete the review process before a hearing for an untimely submitted 

pre-hearing CRA objection, and (2) that the Chief Counsel is mandated, not just 

permitted, to refer an objection to the hearing panel for consideration if he or she 

determined insufficient time exists to complete the review process before a hearing for an 

untimely submitted pre-hearing CRA objection. 

 

The original proposed text of subdivision (h) gave the Chief Counsel and Chief Psychologist 

discretion regarding whether to complete the review process before a hearing after the Chief 

Counsel determines sufficient time exists to complete the review process for a CRA objection 

postmarked or electronically received less than 30 days prior to a hearing. However, OAL’s 

November 8, 2017 disapproval decision expressed concern about how the Chief Counsel and 

Chief Psychologist would determine whether to complete the review process for untimely 

objections when sufficient time remained before the hearing, or whether to refer the objections 

to the panel when insufficient time remained to respond. In reviewing this concern, the board 

determined that this subdivision did not accurately capture the requirement the board intended 

to place on the Chief Counsel and Chief Psychologist. The board’s intent was to grant the 
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Chief Counsel discretion to determine, from a workload perspective, whether sufficient time 

remained to complete the CRA objection process at least 10 calendar days prior to the hearing. 

If the Chief Counsel determined sufficient time remained, the board intended to mandate the 

Chief Counsel and Chief Psychologist complete the process at least 10 days prior to the 

hearing. If, on the other hand, the Chief Counsel determined insufficient time remained, the 

board intended to mandate the Chief Counsel to refer the untimely objections to the hearing 

panel for its determination as to whether the inmate had good cause for failing to timely raise 

the objections. Thus, the text “may” was changed to “shall” for both of the above obligations 

to clarify that these actions are required, not just permissive. 

 

These amendments are necessary to clarify the board’s intention to mandate completion of the 

CRA objection process or referral to the panel, depending on the Chief Counsel’s 

determination regarding whether sufficient time remained to respond at least 10 calendar days 

prior to the hearing. These amendments benefit inmates by mandating a board action following 

the Chief Counsel’s decision and clarifying those actions. 

 

19. Amended subdivision (i) to add the text “or the Chief Counsel has referred an 

objection to the hearing panel under subdivision (h) of this section” to clarify that this 

subdivision governing untimely hearings also applies to untimely objections referred by 

the Chief Counsel. 

 

The original proposed text of paragraph (i)(1) only required a hearing panel to determine 

whether an inmate demonstrated good cause for failing to submit a written objection 30 or 

more calendar days before a hearing if the inmate or attorney of record raised an objection to 

an alleged factual error in a risk assessment for the first time at the hearing. After further 

review, the board determined this language appeared to exclude untimely objections referred 

by the Chief Counsel to the hearing panel under subdivision (i). The board intended paragraph 

(i)(1) to require the hearing panel to determine good cause for any untimely objections to 

factual errors before the panel, including those objections referred by the Chief Counsel under 

subdivision (h). To clarify this intention, the board determined that it should amend this 

paragraph to expressly state that referrals from the Chief Counsel were included in this 

provision. Thus, the board added “or the Chief Counsel has referred an objection to the hearing 

panel under subdivision (h) of this section.” 

 

This amendment was necessary to clarify the board’s intent for hearing panels to determine 

whether good cause existed for untimely objections referred by the Chief Counsel. This 

amendment benefits inmates by ensuring that untimely objections submitted pre-hearing and 

referred to the hearing panel will still be reviewed for good cause.    

 

20. Amended subdivision (i) to delete original paragraph (i)(2) containing a definition for 

good cause to remove unclear language. Other paragraphs were renumbered within this 

subdivision and the internal references in paragraph (i)(1) were amended consistent with 

this renumbering.  

  

The original proposed text of paragraph (i)(2) defined good cause for purposes of subdivision 

(i) as “an inmate’s excused failure to timely object to the risk assessment earlier than he or she 

did.” However, OAL expressed concern with the clarity of this definition. The board elected to 
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delete the definition after determining the additional language was unnecessary. Thus, 

paragraph (i)(2) was removed from the proposed regulation, the remaining paragraphs in this 

subdivision were renumbered, and the internal references within paragraph (i)(1) were adjusted 

to correspond to the renumbering. These amendments were necessary to resolve any ambiguity 

arising from the board’s prior definition of good cause. Instead, the panel will retain discretion 

to determine whether and how an inmate raising untimely objections has good cause. The 

amendments will benefit inmates by removing any specific restrictions about good cause and 

allowing them to raise any arguments regarding the good cause for their untimely objections 

for the panel’s consideration. 

 

21. Amended new paragraphs (i)(2) and (i)(3) (previously (i)(3) and (i)(4)) to delete the 

text “that materially impacts the risk assessment’s conclusions regarding the inmate’s 

risk of violence.” 

 

The original proposed text of the paragraphs originally numbered as (i)(3) and (i)(4), now 

numbered as paragraphs (i)(2) and (i)(3), respectively, limited the scope of untimely factual 

errors a hearing panel must consider to only those errors the panel determined could 

potentially have a material impact on the risk assessment’s conclusions regarding the inmate’s 

risk of violence. As explained above in item 14, however, the board subsequently determined 

that all identified errors should be corrected in an inmate’s record. To best ensure this goal, the 

board determined these subdivisions required amendment to both require panels to refer any 

possible errors back to the Chief Counsel and Chief Psychologist and disregard those possible 

errors if moving forward with the hearing. Thus, the text “that materially impacts the risk 

assessment’s conclusions regarding the inmate’s risk of violence” was removed from the text 

of new proposed paragraphs (i)(2) and (i)(3).  

 

This amendment was necessary to retain consistency with the amendments discussed in Item 

14. The amendment benefits inmates by expanding the scope of possible factual errors a 

hearing panel must refer to the Chief Counsel and Chief Psychologist and must disregard if 

proceeding with the hearing. The amendments also benefit all stakeholders by furthering the 

board’s goal of increasing the accuracy of inmates’ records. 

  

22. Amended subdivision (j) to delete “to or clarify any statements a risk assessment 

attributed to the inmate,” from the at-hearing objection process since this objections are 

now included as factual errors under the amendments to paragraph (e)(2), which means 

that they must be raised during the pre-hearing objection process and not in the at-

hearing process. 

 

The original proposed text of subdivision (j) required the inmate have the opportunity at a 

hearing to object to or clarify statements a risk assessment attributed to an inmate. As 

discussed in Item 11, however, following public comment and the Johnson v. Shaffer court’s 

October 6, 2017 order, the board elected to redefine “factual error” to include disagreements 

with statements the CRA attributes to the inmate. Because these types of objections are now 

included in the pre-hearing process for factual error, these objections no longer require the at-

hearing remedy. Thus, the text “to or clarify any statements a risk assessment attributed to the 

inmate” and a comma following the text was removed from the at-hearing objection process in 

subdivision (j). This amendment was necessary to retain consistency with the amendments 
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made in Item 11. The amendment benefits all stakeholders by resolving these issues prior to 

the hearing to increase the accuracy of the information before the hearing panels. 

 

23. Amended the reference note to delete references to In re Lugo, (2008) 164 

Cal.App.4th 1522 and In re Rutherford, Cal. Super. Ct., Marin County, No. SC135399A. 

Also amended this note to add references to Johnson v. Shaffer (E.D. Cal. May 26, 2016) 

No. 2:12-cv-1059, Doc. 167 [order approving stipulated agreement] and Sherman-Bey v. 

Shaffer, 2016 WL 193508, Case No. C077499. 

 

The original proposed text included In re Lugo, (2008) 164 Cal.App.4th 1522 and In re 

Rutherford, Cal. Super. Ct., Marin County, No. SC135399A as references the board was 

implementing, interpreting, or making specific by adopting the regulation. The board initially 

referenced these cases because they contained the court’s original references to the 

requirement for CRAs. After reviewing OAL’s November 8, 2017 disapproval letter, however, 

the board determined it was not actually interpreting, implementing, or making specific the 

orders from these cases. Instead, the board was implementing the requirements of the Johnson 

v. Shaffer and Sherman-Bey court orders. Thus, the references to “In re Lugo, (2008) 164 

CalApp.4th 1522 [and] In re Rutherford, Cal. Super. Ct., Marin County, No. SC135399A” 

were removed from the reference list, and references to “Johnson v. Shaffer (E.D. Cal. May 

26, 2016) No. 2:12-cv-1059, Doc. 167 [order approving stipulated agreement] [and] Sherman-

Bey v. Shaffer, 2016 WL 193508, Case No. C077499” were added. These amendments were 

necessary to more accurately reflect the legal sources the board was interpreting, 

implementing, and making specific. The amendments benefit all stakeholders by providing 

them with more accurate references to the sources of these regulations. 

 

 

Following the initial 45-day public comment period, the board also elected to make the following 

non-substantial and sufficiently-related amendments to its proposed regulation for section 2240: 

 

1. Amended subdivision (a) to delete the word “The” and capitalize the letter “P” in the 

word “Psychologists” in subdivision (a). 

 

2. Amended subdivision (c) by dividing it into paragraphs (1) and (2), with paragraph 

(1) retaining all of the originally proposed text of subdivision (c) except for the last 

sentence, which was relocated to paragraph (2). 

 

3. Amended paragraph (e)(2) to replace “Factual errors do not include” with “is not a 

factual error.” 

 

4. Amended paragraph (e)(2) to add the word “A” and replace “disagreements” with 

the singular version of that word. 

 

5. Amended subparagraph (g)(1)(A) to delete the capitalization of the word “the.” 

 

6. Amended subparagraph (g)(2)(A) to add the word “the” before “Chief Psychologist’s 

addendum.” 
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All of these amendments were made to increase the readability of these regulations and will 

benefit all stakeholders by making the regulations easier to understand for all members of the 

public. 

 

 

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE 15-DAY RE- 

NOTICE PERIOD FROM DECEMBER 22, 2017, THROUGH JANUARY 8, 2018: 

 

After issuing re-notice of the above changes on December 22, 2017, the board explained that it 

would accept public comment on the regulations from that date through and including January 8, 

2018, for a total of 18 days.  

 

The board received written comments from a total of 11 members of the public (including six 

inmates) during the re-notice public comment period of December 22, 2017, through January 8, 

2018. As before, each comment from the 11 commenters was individually identified with a unique 

identification (“ID”) number as follows: 16-01-[the number of the commenter in order of receipt]-

[the number of the comment in order of the comments received from that speaker]. The numbering 

of the commenters began with 50, since we had received comments from 49 commenters in the 

original comment period. Thus, for example, the comment identified as 16-01-50-03 would 

indicate that comment was contained in the fiftieth letter received and was the third comment 

from the author of that letter. The board received a total of 89 individual comments from the 11 

written commenters. The comment ID numbers for comments received during the public comment 

period ranged from 16-01-50-01 through 16-01-60-16. Tables containing the identification number 

for each comment along with the commenter’s name, date of the comment, category of the 

comment, and the board’s determinations regarding the comment are included in the comments 

tab. Additionally, copies of each correspondence are included in the comments tab. 

 

Many of the comments raised similar issues or proposed amendments. Thus, the board will 

address each category of comment below and identify the specific comment ID numbers included 

in each category. 

 

As a brief note, the board determined that the letter identified as 16-01-55 was written by the same 

author as, and was substantially identical to, the letter identified as 16-01-51. Therefore, these 

comments were addressed under the individual comment ID numbers labeled in letter 16-01-51. 

 

 

ISSUE 1: Comments Not Directed Towards Re-Notice Text 

 

Comment ID Numbers: 16-01-51-03; 16-01-51-06; 16-01-52-05; 16-01-54-02; 16-01-54-06;  

16-01-56-02; 16-01-56-03; 16-01-56-05; 16-01-58-02; 16-01-58-07; 16-01-58-10; 16-01-58-11; 

16-01-58-20; 16-01-59-01; 16-01-59-03; 16-01-59-04; 16-01-59-05; 16-01-59-06; 16-01-59-08; 

16-01-60-04; 16-01-60-06; 16-01-60-08; 16-01-60-12; 16-01-60-13; 16-01-60-14.  

 

These comments were related to the original text of the regulations, but not specifically related to 

the changes in the re-notice text. 
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RESPONSE:  DECLINED IN FULL AS COMMENTS ARE NOT RELEVANT TO THE RE-

NOTICE LANGUAGE 

 

The board finds these comments are not relevant to the re-notice changes made to the proposed 

regulatory text. Only comments specifically directed to the proposed action in the re-notice text 

will be given a response. (Gov. Code § 11346.8, subd. (c).)  

 

As explained in greater detail above, the re-notice textual changes were related to: (1) factors 

considered by psychologists when preparing comprehensive risk assessments; (2) structured risk 

assessment instruments used by psychologists when preparing comprehensive risk assessments; 

(3) defining a youth offender for the purpose of this section; (4) how the Chief Psychologist or a 

Senior Psychologist reviews a risk assessment before finalizing; (5) the deadline for a risk 

assessment to be completed, approved, and served on an inmate; (6) the pre-hearing process for 

objecting to an alleged factual error in a risk assessment; (7) redefining factual error; (8) the Chief 

Counsel’s review of a risk assessment containing an alleged factual error and applicable pre-

hearing deadlines; (9) the actions available to the Chief Psychologist after reviewing a risk 

assessment that was referred by the Chief Counsel; (10) the actions available to the Chief Counsel 

upon receipt of a risk assessment addendum from the Chief Psychologist and applicable pre-

hearing deadlines; (11) the board’s requirement to request permanent removal by the department 

of specified risk assessments; (12) the timeline and process for review of an objection to an 

alleged factual error that is raised through written objection to the Chief Counsel less than 30 

calendar days before a hearing; (13) the definition of good cause; (14) the degree of factual error 

necessary in a risk assessment for a hearing panel to either refer a risk assessment to the Chief 

Counsel for review or overrule an objection and complete a hearing; (15) objections an inmate 

may raise for the first time at a hearing; and (16) references to the laws the board is implementing, 

interpreting, or making specific by adopting the regulations.  

 

None of the comments listed above were specifically directed to any of the proposed actions in the 

re-notice text because they were related to: (1) psychologist accountability; (2) the weight given 

by psychologists to post-conviction achievements; (3) an impartiality requirement on 

psychologists; (4) the recording and transcription of risk assessment interviews; (5) the training of 

individuals making determinations on risk assessment validity; (6) the degree of consideration 

psychologists must give to youth offender factors when preparing a risk assessment for a youth 

offender; (7) a requirement that clinicians make a written inventory of everything youth offenders 

provide related to the youth offender factors; (8) inmate rights pertaining to plausible denials;  

(9) the definition of a clinical opinion; (10) repercussions of the board’s failure to address a timely 

objection; (11) the timeline for the board to correct errors in a risk assessment that were found to 

be factual errors by a hearing panel; (12) the date rationale for selecting when a risk assessment 

becomes final; (13) claiming that the definition of factual error should not exclude clinical 

observations, opinions, or diagnoses; (14) requiring psychologists to list raw data obtained from 

using a structured risk assessment instrument on an inmate within the CRA; (15) the need for 

supervising psychologists to document disapprovals and amendments during reviews;  

(16) addressing ADA issues involving risk assessments and assessment interviews; (17) whether 

anti-social personality disorder is a valid diagnosis or should be eliminated, and (18) the language 

that should be included in CRAs based on the Johnson v. Shaffer October 6, 2017, court order.  
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Thus, the board declines to adopt amendments to the proposed regulation based on any of these 

comments as they did not suggest any proposed amendments to the re-noticed text. The board 

notes that many of these comments were raised by other commenters during the 45-day comment 

period. Commenters may find applicable responses to the issues raised during the 15-day 

comment period in the board’s responses to comments made during the 45-day comment period.  

 

 

ISSUE 2: Comments in General Support or Opposition 

 

Comment ID Numbers:  16-01-52-01; 16-01-53-01; 16-01-54-01; 16-01-56-01; 16-01-57-01. 

 

These commenters all raised comments either generally supporting or opposing this regulation 

package.  

 

RESPONSE:  DECLINED IN FULL AS COMMENTS ARE IN GENERAL SUPPORT OR 

OPPOSITION 

 

The board finds these comments are not relevant and not within the scope of the regulation 

because each of them only raised general support or opposition. Only comments specifically 

directed at the proposed action or the procedures followed in proposing or adopting the action will 

be given a response. (Gov. Code § 11346.9, subd. (a)(3).) The board declines to amend the 

proposed regulation based on these comments as they did not suggest any specific changes for 

implementation.  

 

Additionally, one commenter claimed he has not received updates on the Johnson v. Shaffer class 

action and would like to be kept informed of the proceedings. The commenter should contact the 

class action plaintiffs’ counsel for the requested updates. 

 

 

ISSUE 3: Removal of CRAs Containing Errors 

 

Comment ID Numbers: 16-01-50-01; 16-01-50-02; 16-01-50-03; 16-01-53-02; 16-01-53-03; 

16-01-53-04; 16-01-53-05; 16-01-54-04; 16-01-58-09; 16-01-58-17; 16-01-60-09. 

 

These commenters all raised comments pertaining to the board’s amendment to the text in 

paragraph (i)(3), in which the board deleted the language “Impacted risk assessments shall be 

permanently removed” [from the inmate’s central file] and replaced it with the language “The 

board shall request that the department permanently remove any risk assessments that are revised 

under paragraph (1)(A) of this subdivision, or revised or redone under paragraph (1)(B) of this 

subdivision” [from the inmate’s central file].  

 

Sub-Issue 1. One commenter argued that the new language is less clear than the prior language 

and questions the board’s reasons for this amendment, but did not suggest any alternatives. 

 

1. RESPONSE: DECLINED IN FULL BECAUSE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 
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APPLICATION AND DID NOT CONTAIN A COMMENT CAPABLE OF RESULTING 

IN AMENDMENT  

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the reasons for the board’s amendment to paragraph (i)(3). However, because the 

commenter did not offer any other alternatives to this proposed amendment, the board is not able 

to respond to this comment by making any amendments. Rather, the board explained earlier in this 

Final Statement of Reasons the rationale for making this amendment. 

 

Notably, the board disagrees with the assertion that the new proposed amendment is less clear. 

The new language more clearly explains the board’s role in the process of removing CRAs 

containing errors from an inmate’s file. Specifically, as explained above in greater detail, under 

Penal Code section 2081.5, the board has no lawful authority to add or remove any documents 

from an inmate’s central file. That power rests solely with the department. In the prior regulation, 

the text of this paragraph vaguely stated that risk assessments with errors shall be removed without 

explaining the actual requirement or role of the board in carrying out that process. Under the new 

amendments, the proposed regulation clarifies that the board must submit the request to the 

department for the removal of a CRA deemed to contain an error. Thus, this amendment clarifies 

the actual step the board must take to initiate this process. The process by which the department 

responds to the board’s request is under the purview of the department and, as such, can only be 

regulated by the department in Division 3 of this title. The board has no legal authority to regulate 

the department’s processes; therefore, this comment is declined. 

 

 

Sub-Issue 2. Some commenters suggested that the regulations contain a requirement for the board 

to verify removal of the risk assessment, and that this should be required before the inmate’s next 

scheduled hearing. One commenter argued that requesting removal of a risk assessment without 

verification is meaningless. Some commenters also argued that the board should regulate a 

requirement to retain the board’s request to the department.  

 

2. RESPONSE: DECLINED IN PART AS OUTSIDE THE SCOPE OF THE BOARD’S 

LAWFUL AUTHORITY; DECLINED IN PART AFTER SUBSTANTIVE 

CONSIDERATION. 

 

The board finds the comments suggesting the board must confirm the department’s removal of 

erroneous risk assessments relevant as they pertain to the board’s amendment to paragraph (g)(3); 

however, the suggestions are outside the scope of the board’s lawful authority. Specifically, as 

explained above in further detail, Penal Code section 2081.5 clarifies that an inmate’s case records 

are under the custody of the department. Therefore, since the board has no lawful authority to add 

or remove documents from an inmate’s record, the board amended this section to clarify that its 

role in the process of removal is to submit the request to the department for permanent removal of 

these documents. 

 

The board further finds the comments suggesting the board retain records of its requests to be 

relevant and within the scope of this regulation because they pertain to the board’s amendment to 

paragraph (g)(3). After substantive consideration, the board finds this amendment to be 

unnecessary because the process through which the board accomplishes this requirement, 
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including how the board documents the completion of the request process or how the board retains 

its records, is more appropriately classified as internal management. Specifically, the request and 

record retention processes have no impact on the rights or interests of the persons subject to these 

regulations, namely inmates, because the manner in which the board completes the request process 

or stores its records does not impact whether the request is made. Rather, the board is required to 

ensure the impact to the inmates, which is requesting that the department remove the erroneous 

document from the inmate’s central file, is completed. How the board accomplishes this is not 

appropriate for regulation because the board needs to retain flexibility to (1) determine the most 

effective way to complete the request process and (2) update that process as needed to 

accommodate future changes to technology or the department’s or board’s electronic tracking 

systems. Thus, the board declines to adopt this suggestion. 

 

 

Sub-Issue 3. One commenter argues that the amendments to paragraph (i)(3) are unclear about the 

criteria a hearing panel will use to overrule a factual error at the hearing and how that will impact 

the removal of a CRA with a factual error now that removal no longer requires the error to be 

material.  

 

3. RESPONSE: DECLINED IN FULL BECAUSE THE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the reasons for the board’s amendment to paragraph (i)(3). Because the 

commenter did not offer any other alternatives to this proposed amendment, the board is not able 

to respond to this comment by making any amendments. Rather, the board explained above in 

greater detail the reasons for making this amendment.  

 

Additionally, subdivision (i) already clarifies the process a hearing panel must take when hearing 

objections raised at a hearing. Specifically, under paragraph (i)(2), if a hearing panel determines 

there is even a possibility that a CRA contains a factual error, the panel is obligated to refer that 

error to the Chief Counsel and Chief Psychologist and may only continue forward with holding the 

hearing if that panel determines that sufficient other evidence exists to evaluate the inmate’s 

suitability without any reliance on the identified error or any affected conclusions. The panel may 

only overrule the objection if the panel finds the objection does not raise a factual error in the 

CRA. Therefore, the board declines any further amendments based on this comment. 

 

 

Sub-Issue 4. One commenter suggested that error-filled reports must be removed from a 

prisoner’s files. Another commenter suggested that all errors, including non-material errors, be 

removed from the files.  

 

4. RESPONSE: IMPLEMENTED IN FULL AS ALREADY INCLUDED IN THE 

PROPOSED REGULATION 

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the board’s amendment to paragraph (g)(3). After review, the board finds this 
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comment is already included in the amended text. Specifically, the board amended the language 

limiting removal of CRAs to only those containing materially impactful errors and replaced it with 

language requiring the board to request the department to remove any CRA with any identified 

error, since the board is now required to correct each error even when the error is immaterial. 

Therefore, the current proposed regulation already IMPLEMENTED this request in full. 

 

 

ISSUE 4: Standards of Professional Conduct 

 

Comment ID Numbers: 16-01-51-01; 16-01-51-02. 

 

These comments raised issues with the licensing and ethics requirements of the psychologists 

completing the CRAs. Specifically, this commenter suggested that, in the regulations, the board 

indicate who the licensing authority is for forensic psychologists. This commenter further 

suggested that BPH clinicians should be obligated by regulation to (a) comply with a clear and 

transparent code of professional ethics that conforms to basic professional principles of accuracy, 

truthfulness, and integrity, (b) avoid misrepresenting facts, and (c) safeguard the welfare and rights 

of the inmates. 

 

RESPONSE: DENIED IN FULL AS OUTSIDE THE SCOPE OF THE REGULATION  

 

The board finds these comments are marginally relevant to the amendments the board made 

regarding the type of information the clinicians must consider when completing CRAs and the 

standards of review by their supervisors. However, as noted in the board response to ISSUE 1 of 

the comments submitted during the original 45-day public comment period, the board finds these 

comments outside the scope of this regulation as well as unnecessary.  

 

Specifically, as explained in ISSUE 1: Standard of Professional Conduct (FSOR, pages 2-5) of 

the comments received during the board’s original 45-day public comments, subdivision (a) 

expressly requires any psychologist performing a CRA to be “licensed,” meaning that the 

psychologist must have obtained a valid license to practice psychology within the state of 

California. This requirement necessarily means that any FAD clinician is already subject to all of 

the principles and ethical standards inherent in holding a license to practice psychology. Since 

these principles and ethical standards have already been developed and are under the jurisdiction 

of the California Board of Psychology, which monitors clinicians licensed in California, it is 

inappropriate and outside the board’s lawful authority to regulate different ethical standards for 

forensic clinicians employed by this agency. Therefore, the board declines to adopt these 

amendments. 

 

 

ISSUE 5: Oversight of FAD Clinicians 

 

Comment ID Numbers: 16-01-51-04. 

 

This commenter suggests adding the language “which is not obsolete, or based upon an obsolete 

record” into subdivision (c) governing supervisor review of the risk assessments. This commenter 
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further suggests defining obsolete as “more than 50 (fifty) years out of date unless it resulted in a 

criminal conviction for murder, armed robbery or kidnapping.” 

 

RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds this comment relevant and within the scope of this regulation because it offers 

additional suggestions about the board’s amendment to subdivision (c). However, after substantive 

consideration, the board finds that this suggestion is unnecessary and already addressed in 

subdivision (a). Specifically, subdivision (a) directs FAD clinicians completing CRAs to 

specifically consider factors “impacting” an inmate’s risk of violence. Any information that was 

actually “obsolete,” meaning it had no impact on the inmate’s risk, is already excluded from 

subdivision (a). Moreover, to the extent that information more than fifty years old remains relevant 

because of additional current factors pertaining to an inmate, excluding this information would 

cause the clinician to actually violate subdivision (a) by failing to consider it. Thus, the board 

declines to make any further amendments as a result of this comment. 

 

 

ISSUE 6: Definition of Factual Error 

 

Comment ID Numbers: 16-01-52-02; 16-01-52-06; 16-01-56-04; 16-01-58-01; 16-01-58-03;  

16-01-59-07; 16-01-60-11. 

 

These commenters all raised comments pertaining to the board’s amendment to the text in 

paragraph (e)(2), in which the board amended the definition of factual error from “For the 

purposes of this section, ‘factual error’ is defined as an explicit finding about a circumstance or 

event for which there is no reliable documentation or which is clearly refuted by other 

documentation. Factual errors do not include disagreements with clinical observations, opinions, 

or diagnoses or clarifications regarding statements the risk assessment attributed to the inmate,” to 

“For the purposes of this section, ‘factual error’ is an untrue circumstance or event. A 

disagreement with clinical observations, opinions, or diagnoses is not a factual error.”  

 

Sub-Issue 1. One commenter objected to the definition of factual error because the commenter 

believed it prevented all objections containing disagreements with clinical observations, opinions, 

or diagnoses. 

 

1. RESPONSE: DECLINED IN FULL BECAUSE THE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION  

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the reasons for the board’s amendment to paragraph (e)(2). However, the board 

finds that the commenter misunderstands the regulation. 

 

Under subdivisions (e) and (j), the exclusion of objections containing disagreements with clinical 

observations, opinions, or diagnoses are limited to the pre-hearing objection process for factual 

errors. In accordance with the Johnson v. Shaffer stipulated agreement, the board was mandated to 

create a process allowing inmates to challenge factual errors in their CRAs before their hearings. 
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The purpose of this process is to give the board the opportunity to revise any factually incorrect 

information in the CRA before the report is reviewed by the hearing panel. In contrast, expert 

opinions, including observations and diagnoses, by nature, are not “facts” capable of being 

confirmed and corrected. Rather, they are conclusions the expert has drawn based on their 

expertise, education, experience, skills, and analysis of the facts they have considered. Therefore, 

objections based on disagreements with the clinician’s expert observations, opinions, or diagnoses 

are not appropriately included in the objection process for factual errors as there is nothing for the 

board to confirm or correct. Instead, these objections are more appropriately heard and considered 

by the hearing panels, which can use their discretion to determine whether the inmate’s arguments 

about their disagreements with the clinical opinions have merit. Therefore, the board appropriately 

placed the inmate’s remedy to raise disagreements with the clinician’s expert observations, 

opinions, or diagnoses in subdivision (j) governing the board’s at-hearing CRA objection process. 

Since this remedy is already included in the regulations, in contrast to this commenter’s assertions, 

the board declines any further amendments based on this comment. 

 

 

Sub-Issue 2. One commenter objected to the definition of factual error because the commenter 

believed it provided no meaningful appeal process for inmates to challenge statements attributed 

to the inmate. 

 

2. RESPONSE: DECLINED IN FULL BECAUSE THE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION  

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the reasons for the board’s amendment to paragraph (e)(2). The board finds the 

commenter misunderstands the regulation. 

 

Specifically, as originally written, the board’s proposed regulations included statements attributed 

to the inmate under the board’s at-hearing objection process under subdivision (j) because the 

board felt these objections were more appropriately considered by the hearing panel. However, 

following the original public comment period and the Johnson v. Shaffer court’s October 6, 2017, 

order, the board elected to shift consideration of these objections to the pre-hearing objection 

process for factual errors under subdivisions (e) through (h) rather than the at-hearing process. 

Consequently, the board deleted the language in paragraph (e)(2) excluding objections to 

statements attributed to the inmate from the definition of factual error so that these objections 

would now be included in the definition of factual error. Additionally, since these objections are 

now handled under the pre-hearing objection process, the board deleted the language referencing 

these objections in subdivision (j) because these objections should no longer be raised for the first 

time at the hearing unless the inmate has good cause for failing to raise them during the pre-

hearing process. Thus, since this remedy is already included in the regulations, in contrast to this 

commenter’s assertions, the board declines any further amendments based on this comment. 

 

 

Sub-Issue 3. One commenter argued that the amended regulations contain no provision for 

identifying and addressing factual errors that were previously screened out under the board’s prior 
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definition for factual errors in the original proposed regulations. The commenter further claimed 

these objections were left without remedy. 

 

3. RESPONSE: DECLINED IN FULL BECAUSE THE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION  

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the reasons for the board’s amendment to paragraph (e)(2). The board finds the 

commenter misunderstands the regulation. 

 

As explained above, in contrast to this commenter’s assertions, the proposed regulations as 

original written contained remedies for objections to statements the CRA attributed to the risk 

assessment. The remedy was to raise them for consideration at the hearing. Thus, while these 

objections were screened out when raised during the pre-hearing objection process, the board’s 

responses informed the inmate of his right to raise these objections during the hearing. The 

amendments to subdivisions (e) and (j) only change the timing of when the objections must be 

raised from at the hearing to during the pre-hearing process. Thus, since this comment was based 

on a misunderstanding of the original and amended text of the regulation, the board declines to 

make any further amendments based on this comment. 

 

 

Sub-Issue 4. One commenter argued that the amended definition of factual error is flawed because 

circumstances and events cannot be “untrue,” only the statements made about them. This 

commenter suggested revision to a “factually untrue statement about a circumstance or event.” 

 

4.  RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION  

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the reasons for the board’s amendment to paragraph (e)(2). The board 

substantively considered this comment.  

 

While the board understands the commenter’s reasoning behind this suggestion, the board finds 

the amendment to be unnecessary at this time because the current language adequately conveys the 

board’s intention of confirming whether the CRA’s findings about a circumstance or event are true 

or untrue. Thus, after substantive consideration, the board declines to adopt this amendment at this 

time. 

 

 

Sub-Issue 5. Some commenters argued that the amended definition of factual error does not 

comport with California Evidence Code sections 801 or 802 because they give clinicians the 

ability to say anything they want with absolute immunity from error. 

 

5. RESPONSE: DECLINED IN FULL BECAUSE THE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 
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The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the reasons for the board’s amendment to paragraph (e)(2). The board finds the 

commenter misunderstands the regulation and the laws cited.  

 

As explained above in ISSUE 4 Definition of Factual Error, Sub-issue (4) (FSOR, pages 11-12) 

of the response to comments received during the original 45-day period, these statutes are not 

appropriately applied to the risk assessment process because these sections specifically govern 

expert testimony at court hearings; whereas the risk assessments provide forensic analysis for 

consideration by a board hearing panel. Moreover, to any extent they did, these support the 

board’s interpretation of the importance of distinguishing between fact and opinion. Finally, the 

board disagrees that the amended definition of factual error permits clinicians to say anything with 

immunity from error; in contrast, the amended proposed regulations expressly establish a pre-

hearing objection process though which inmates and their attorneys may challenge and correct any 

factual errors. Thus, since this comment appears to have been based on the commenter’s 

misunderstanding of the regulation and the statutes cited, the board declines to make any further 

amendments as a result of this comment. 

 

 

Sub-Issue 6. One commenter objected to the definition of factual error’s exclusion of 

disagreements with clinical observations, opinions, or diagnoses because the commenter was 

concerned that CRAs include erroneous characterizations of prior risk assessments or focus on 

negative information over positive information. 

 

6. RESPONSE: DECLINED IN FULL BECAUSE THE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION  

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the reasons for the board’s amendment to paragraph (e)(2). However, the board 

finds that the commenter misunderstands the regulation. 

 

To the extent this comment is concerned about CRAs stating incorrect information about opinions 

rendered in prior risk assessments for an inmate, this would be an “untrue circumstance or event” 

since the CRA would be stating as a fact that a prior risk assessment stated an opinion that the 

prior assessment did not actually state. Thus, the board would consider this a factual error within 

the meaning of this regulation. Since this remedy is already included in the regulations, the board 

declines any further amendments based on this comment. 

 

To the extent this comment is concerned about CRAs in which the clinician has used his or her 

education and expert training in psychology to determine that negative information in an inmate’s 

record is more relevant and probative to the determination of that inmate’s risk of violence than 

the positive information in that inmate’s record, this kind of determination falls squarely within 

the professional expertise of the licensed clinicians that conduct these assessments. Thus, as 

previously discussed in Sub Issue 1, these determinations are not errors, but the proper exercise of 

the clinician’s expert judgment. Therefore, the appropriate remedy for inmates with concerns 

about these kinds of expert opinions is to discuss their concerns directly with the hearing panel at 

their hearings, and the board declines any further amendments based on this comment. 
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ISSUE 7: Compliance with  

Administrative Procedure Act Requirements 

 

Comment ID Numbers: 16-01-52-03; 16-01-52-04; 16-01-52-08; 16-01-56-06; 16-01-57-02;  

16-01-58-12; 16-01-58-14; 16-01-58-15; 16-01-58-18; 16-01-58-19. 

 

These comments all raised concerns that the board’s re-noticed text or documents did not meet 

APA requirements.  

 

Sub-Issue 1. One commenter generally claimed the regulations cannot be easily understood but 

did not identify any text requiring amendment. This commenter further argued the record fails to 

demonstrate evidence of necessity and that the regulations were unclear regarding the standards to 

be applied to CRA appeals. Another commenter argued the amendments to subdivision (h) 

remained unclear because the regulations did not identify how the board would determine whether 

sufficient time existed to address an untimely objection pre-hearing. Another commenter generally 

argued the APA requires regulations to be specific, but did not identify any specific problems with 

the current text. 

 

1.  RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds each of these comments relevant and within the scope of this regulation because 

they raise questions about the board’s compliance with the APA in its re-noticed text. However, 

after substantive consideration, the board disagrees with each of these comments. Moreover, none 

of the comments offered any alternative suggestions. 

 

Specifically, following the board’s consideration of each of these comments, the board finds that it 

has already addressed the necessity for these regulations in the Initial Statement of Reasons and 

Supplemental Initial Statement of Reasons, in accordance with the APA. Additionally, in the 

absence of any specific identified problems with the text of the regulations, the board disagrees 

that the regulations are not easily understood or that the CRA appeal standards are unclear. The 

board also finds that the regulations are specific in accordance with the APA. Finally, as explained 

above in greater detail, the board amended subdivision (h) to remove the unclear language and 

retained discretion where necessary to determine whether sufficient time exists to address an 

untimely pre-hearing objection based on the length and complexity of the allegations.  Therefore, 

the board declines any further amendments based on these comments. 

 

 

Sub-Issue 2. One commenter argued that the board did not personally respond to her prior 

comments, despite that her comments were addressed in the board’s prior rulemaking submission. 

Another commenter argued that the regulations were unclear regarding (1) what other factors 

clinicians may consider beside the suitability and unsuitability factors in subdivision (a), (2) how 

clinicians will make determinations about these factors when they have no legal training, and (3) 

how the board will make determinations about whether to conduct CRAs for out-of-state inmates. 

These comments also raised APA-related issues by questioning the board’s reasons for deleting 

the prior definition of good cause and the provision in subdivision (j) allowing inmates to 

challenge statements attributed by the CRA to the inmate during the hearing. 
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2. RESPONSE: DECLINED IN FULL BECAUSE THE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 

 

The board finds each of these comments relevant and within the scope of this regulation because 

they raise questions about the board’s compliance with the APA in its re-noticed text. However, 

the board finds each of these comments demonstrate a misunderstanding of the regulation or the 

board’s requirements under the APA. Therefore, the board declines to make any further 

amendments based on any of these comments. 

 

Specifically, the board is not required to personally respond to each individual commenter under 

the APA; rather the board is required to address each comment in the Final Statement of Reasons. 

The board has met that obligation.  

 

Additionally, the board disagrees that the amended text in subdivision (a) regarding the factors to 

be considered by clinicians conducting CRAs is unclear because the reference to the suitability 

factors contained in another portion of the regulations was meant to serve as a list of some of the 

factors that the clinicians should consider. This was added in to provide greater clarity on this 

issue, in accordance with the OAL November 8, 2017, disapproval. Moreover, the regulation 

contains no requirement for clinicians to make legal determinations. Rather, the regulation 

clarifies that clinicians must consider factors impacting an inmate’s risk of violence, including, but 

not limited to, the types of factors listed in the referenced suitability and unsuitability regulations. 

This reference was intended to provide examples of the kinds of factors the clinicians should 

consider.  

 

The board further disagrees that the amended text in subdivision (d) is unclear about how the 

board will handle out-of-state inmates. As explained above in greater detail, the board deleted the 

language in original paragraph (d)(2) regarding out of state inmates to eliminate the unclear 

language. 

 

Finally, the board finds that it met APA requirements by explaining the reasons for its 

amendments to the good cause definition and the inmate’s at-hearing objection process in this 

document, as well as the necessity for these amendments.  Therefore, the board declines any 

further amendments based on these comments.  

 

 

ISSUE 8: CRA Objection Process 

 

Comment ID Numbers: 16-01-52-07; 16-01-54-05; 16-01-60-16. 

 

These comments all raised issues with the board’s amended text in subdivisions (e), (f), (g), and (i) 

regarding the pre-hearing and at-hearing objection process for factual errors in the CRA. 

 

Sub-Issue 1. One commenter claimed that subdivisions (f)(1) and (i)(1) allow untrained 

laypersons, meaning the Chief Counsel and hearing panel members, to make determinations about 

CRAs, which the commenter believes is practicing psychology without a license. 
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1. RESPONSE: DECLINED IN FULL BECAUSE THE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 

 

The board finds this comment does not appear to be relevant to any of the board’s re-noticed 

amendments to the text regarding the pre-hearing CRA objection process. However, because the 

board made unrelated changes to these sections, which this commenter may have been referring to, 

the board has elected to respond to this comment. The board finds the comment demonstrates a 

misunderstanding of the regulation and its effect. 

 

As explained in ISSUE 8: Challenges to Duties Assigned (FSOR, page 19-20) of the comments 

received during the board’s original 45-day public comments, subdivision (f) requires the Chief 

Counsel to review each CRA objection to determine “whether the risk assessment contains a 

factual error as alleged,” which requires a legal analysis appropriate for the Chief Counsel, not a 

clinical one. Similarly, subdivision (i) requires hearing panel members to determine (1) whether an 

inmate has demonstrated good cause, as defined in that subdivision, to raise an untimely allegation 

of factual error, (2) whether the CRA contains an alleged factual error that “may” materially 

impact the CRA’s conclusions regarding risk of violence, and (3) whether, after disregarding any 

potential factual errors, the remaining evidence available to the panel is sufficient for the panel to 

reach a determination regarding the inmate’s current suitability for parole, each of which fall 

squarely within the duties of an administrative hearing panel. Thus, these duties are not clinical 

duties, but legal and administrative determinations appropriately assigned to the Chief Counsel 

and hearing panel members. Therefore, the board declines any further amendments based on this 

comment. 

 

 

Sub-Issue 2. One commenter generally claimed the hearing panels should have greater authority 

to immediately address objections and correct irregularities in a fair manner and not prejudicially. 

 

2. RESPONSE: DECLINED IN FULL BECAUSE THE COMMENT WAS BASED ON A 

MISUNDERSTANDING OF THE LAW OR INCORRECT ASSERTIONS ABOUT ITS 

APPLICATION 

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the board’s re-noticed text regarding the pre-hearing CRA objection process. The 

board finds the comment demonstrates a misunderstanding of the regulation and its effect.  

 

Specifically, the original and amended text under subdivision (i) already provides hearing panels 

with substantial authority to address any identified errors in a risk assessment. Inmates who raise 

timely pre-hearing objections under subdivisions (e), (f), and (g) will have their objections ruled 

on and, if appropriate, corrected for the hearing panels before their hearings. Inmates who fail to 

raise timely pre-hearing objections may still raise objections to factual errors at their hearings if 

they can demonstrate good cause for failing to raise them timely. Moreover, subdivision (i) allows 

hearing panels to bypass the good cause standard and hear untimely objections without good cause 

at the panel’s discretion. Additionally, the amendments to subdivision (i) now require the panels to 

address all factual errors, not just those deemed potentially material. Finally, the panel is also 

required under subdivision (j) to address any disagreements with clinical observations, opinions, 
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or diagnoses. Thus, the board finds that this comment was based on a misunderstanding of the 

panel’s authority to address errors and the board declines to make further amendments. 

 

 

Sub-Issue 3. One commenter argued that, when the Chief Psychologist is reviewing a referred 

factual error, the Chief Psychologist should not limit review to material impact on risk of violence, 

but should also review for impact on any conclusion that could impact the board’s decision to 

grant, such as insight or minimization. 

 

3.  RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds this comment relevant and within the scope of this regulation because it raises 

questions about the board’s re-noticed text regarding the pre-hearing CRA objection process. The 

board substantively considered this comment. 

 

The board finds that the regulation as amended does not preclude the Chief Psychologist from 

considering impact on other conclusions. Rather, it just requires the consideration of impact on 

risk of violence since this has the most direct applicability to an inmate’s suitability for parole. 

Additionally, any other conclusions, such as insight or minimization, that actually impact the 

overall conclusion regarding an inmate’s risk of violence would fall within information impacting 

that overall risk. Thus, the board declines to adopt this suggestion. 

 

 

ISSUE 9: Use of Specified Risk Assessment Tools 

 

Comment ID Numbers: 16-01-57-03; 16-01-57-04; 16-01-57-05; 16-01-58-13; 16-01-59-02; 

16-01-60-01; 16-01-60-02; 16-01-60-03; 16-01-60-07; 16-01-60-15. 

 

These commenters all raised issues concerning the amended text in subdivision (a) and the 

addition of the references to the two example risk assessment tools, the HCR-20-V3 and STATIC-

99R. Specifically, these commenters questioned the appropriateness of each of these tools, and one 

commenter claimed that the HCR-20-V3 was not an “actuarial assessment.” Several commenters 

raised concern that these two risk assessment tools had not been “validated” on the life inmate 

population, the population of inmates with lower IQs, the population of inmates with underlying 

mental illnesses, the population of inmates with other mental or cognitive disabilities, or the 

population of inmates who had not committed new offenses for the past several years. One 

commenter suggested the regulations be amended to require risk assessment tools be validated for 

specific populations before their use on those populations and that subdivision (c) regarding 

supervisorial review should be amended to require reviewing clinicians to verify the CRA was 

conducted using only a validated risk assessment tool. Another commenter argued that the Static-

99R was less accurate for predicting risk in non-Caucasian inmates and contradicts youth offender 

case law because the creators of that tool actually warn against using it on youth. This commenter 

recommended instead the California Static Risk Assessment (CSRA). One commenter argued that 

the board should refrain from listing specific tools in the regulations because this limits the 

board’s ability to adopt the use of better tools in the future. Finally, one commenter claims the 

regulations should allow an inmate to challenge the use of an inappropriate assessment instrument. 
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RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds these comments relevant and within the scope of this regulation because they raise 

issues with the board’s re-noticed text regarding subdivision (a), specifically referencing examples 

of risk assessments for use by the clinicians completing CRAs. However, after substantive 

consideration, the board declines to make any further amendments based on these comments. 

 

As fully explained under ISSUE 20, Sub-issue (2) of the comments submitted during the original 

45-day comment period, the board has no legal mechanism through which to “validate” any risk 

assessment tools on the populations under the board’s jurisdiction and, even if it did, to do so 

would substantially threaten public safety. Specifically, validation would require the board to 

release inmates who were unsuitable for parole, meaning they continue to pose a current 

unreasonable risk of danger to the community. Moreover, the instruments currently used by FAD 

clinicians have been thoroughly tested and studied by the community of psychologists assessing 

risk of violence in inmates, and they are the most commonly used risk assessments tools in this 

community across the country. Finally, the board notes that the references to the HCR-20-V3 and 

STATIC-99R are meant as examples of the kinds of risk assessments the board will use, not as 

mandates to use only these two tools. Therefore, the board declines all of the comments 

challenging the references to these two risk assessment tools. 

 

 

ISSUE 10: Limitations on Information Considered 

 

Comment ID Numbers: 16-01-51-05; 16-01-57-06; 16-01-57-07; 16-01-57-08; 16-01-59-09. 

 

These comments all raise concerns and suggestions relating to the board’s amendment to 

subdivision (a) referencing factors contained in sections 2281 and 2402 of the board’s regulations 

as examples of the types of factors CRA clinicians should consider when assessing the inmate’s 

risk of violence. These commenters objected to incorporating these factors into CRA clinician’s 

assessments because they felt these factors conflicted with youth offender laws, were unreliable as 

predictors of danger, included consideration of outdated juvenile records, are overly narrow, failed 

to include cultural factors such as age or mental disorder, and unfairly reference mental illness as a 

factor of potential aggravation. One commenter suggested amending this subdivision to limit the 

scope of reliance on mental illness.  Finally, one commenter requested that clinicians be mandated 

to give sufficient credit to inmates for their positive post-conviction achievements and laudatory 

accomplishments including chronos and certificates earned. 

 

RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds these comments relevant and within the scope of the regulation because they 

pertain to the board’s amendments to subdivision (a). The board substantively considered these 

comments. 

 

The board finds that amendments based on these concerns are unnecessary. The reference to these 

regulations in subdivision (a) was added following the November 8, 2017, OAL disapproval letter 

in an attempt to further clarify the kinds of factors that CRA clinicians must consider when 

assessing the inmate’s risk. However, the amended proposed subdivision makes clear that (1) 
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CRA clinicians are not limited to considering only these factors, rather they are meant to clarify 

for clinicians, inmates, and the public the kinds of factors the clinicians will consider, and (2) the 

clinicians are still mandated to consider all information that impacts the inmate’s risk of violence. 

Clinicians are experts trained in determining which psychological, mental health, cultural, 

personal, and other factors and information bears relevance to evaluating the risk of violence an 

inmate presents. Consequently, the board disagrees that the reference to these regulations overly 

narrows the information a clinician may consider or causes clinicians to consider inappropriate 

information. Moreover, to the extent that these comments are suggesting that ADA 

accommodations be added into these regulations, or have ADA concerns with the board’s current 

suitability and unsuitability regulations and their connection to mental health issues, these requests 

were already addressed in ISSUE 10: Americans with Disabilities Act Accommodations during 

CRA Interviews (FSOR, page 21) of the comments received during the board’s original 45-day 

public comments, where the board explained that ADA issues are outside the scope of these 

regulations and are more appropriately addressed in separate regulations. Finally, the modified text 

of subdivision (a) already requires clinicians to consider any factor that has an impact, either 

positive or negative, on the inmate’s risk of violence and specifically references as guidance the 

board’s regulations on factors of both suitability and unsuitability. Thus, mandating clinicians to 

give credit to positive post-conviction achievements is unnecessary because the regulation, as 

amended, already addresses this. Therefore, the board declines to make any further amendments 

based on these comments. 

 

 

ISSUE 11: Timelines and Deadlines 

 

Comment ID Number:  16-01-58-04; 16-01-58-05; 16-01-58-06; 16-01-58-08; 16-01-58-16;  

16-01-60-10. 

 

These comments all raised issues with the board’s amended text regarding timelines or deadlines 

established in the regulations. 

 

Sub-Issue 1. Two commenters argued the 60-day deadline established in the re-noticed text to 

serve the approved CRA on the inmate was inadequate and one commenter requested 90 days 

instead. These commenters specifically expressed concern that, because state-appointed inmate 

attorneys are required to meet with their clients at least 45 days prior to the hearings to preserve 

the inmate’s ability to submit a timely request for waiver at least 45 days before the hearing, this 

only provided the inmate’s attorney with 15 days to review the CRA, meet with his or her client, 

and make any determinations necessary regarding the appropriateness of a waiver request. 

 

1.  RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds these comments relevant and within the scope of this regulation because they raise 

an alternate suggestion about the board’s re-noticed text establishing a deadline by which CRAs 

must be served on the inmates. The board substantively considered this suggestion. 

 

After consideration, the board determined that 60 calendar days was a reasonable final deadline to 

establish for serving the CRA on the inmates. While the board strives to serve these documents on 

the inmates as quickly as possible and, in many cases, is serving the inmates 90 or more days 
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before their hearings, multiple factors exist that sometimes require the board to schedule hearings 

quickly. For example, court orders, continued hearings, legislative changes, and shifts in credit 

earning from new proposition requirements have all resulted, within the past year, in the board 

being required to schedule hearings on the next available calendars. Requiring the board to serve 

all CRAs at least 90 days before the hearing would not give the board sufficient time to assign it to 

a clinician and complete the CRA in a timely manner. This would ultimately result in the board 

being required to delay multiple hearings because the board would need additional lead time to 

reschedule them in accordance with victim and prosecutor notification laws.  

 

The board further notes that the CRA is one piece of evidence before the hearing panel and is 

based on other evidence in the inmate’s file along with the clinician’s interview of the inmate. 

Inmate counsel has full access to all other non-confidential information in the inmate’s central file, 

which in most cases is adequate to determine whether waiver is necessary. Moreover, in 2017, 

only 31% of the board’s hearings were initial parole hearings, meaning that in the other 69% of the 

hearings, the attorney would also have had access to the prior risk assessments. The prior 

assessments would have provided additional information about what to expect in the current risk 

assessment. Additionally, the board reiterates that the 60-day deadline is a final deadline, which 

means that in most cases, the attorneys will be receiving the CRAs prior to 60 days before the 

scheduled hearing. Finally, the board notes that, even if the attorney receives the CRA on the 60th 

day before the hearing, 15 calendar days should still be sufficient time for the attorney to review 

the document, meet or confer by phone with the client, and determine whether a waiver is 

appropriate. Notably, the inmate and attorney would still have another 15 calendar days beyond 

that time to submit any objections to the CRA, since those are not required until the 30th day 

before the hearing. Thus, since the board determined that a 60-day deadline is both realistic and 

reasonable as a final deadline to serve the CRA on the inmate, the board declines to adopt this 

suggestion. 

 

 

Sub-Issue 2. One commenter argued that the 10-day deadline for a decision is unreasonably tight. 

 

2. RESPONSE: IMPLEMENTED IN FULL AS ALREADY INCLUDED IN THE 

PROPOSED REGULATION 

 

The board finds this comment relevant and within the scope of the regulation because it pertains to 

the board’s deadline for issuing a decision regarding an alleged factual error in a risk assessment. 

The board has determined that the commenter’s concern regarding the timeliness of the board’s 

decision on written objections to alleged factual errors in risk assessments is already addressed and 

IMPLEMENTED in the proposed regulation. 

 

Under subdivisions (f) and (g), the board is required to act “promptly” to issue a final decision on 

a CRA objection. This requirement is imposed on both the Chief Counsel and the Chief 

Psychologist throughout the CRA objection process. The 10-calendar-day requirement sets the 

final date by which a decision can be issued so that the final decision can be served on the inmate 

at least 10 calendar days before a hearing, in accordance with the board’s requirements in the 

California Code of Regulations, title 15, section 2247 disclosure rules. This end-date requirement 

does not permit the board to delay until 10 calendar days before a hearing if such a delay would 

not be a prompt response. Rather, regardless of the date on which the inmate submits a timely 
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CRA objection, the Chief Counsel and Chief Psychologist are required to respond promptly and to 

avoid delay. 

 

Thus, if for example an inmate submitted a CRA objection substantially before the hearing, the 

board would be obligated to promptly review and process the response. The board would not be 

permitted to delay beginning the review of the objections until the final deadline. However, if an 

inmate submits a particularly lengthy objection 30 days before the hearing, which is the last day 

the objection would be considered timely, the board’s regulation dictates that, regardless of what 

might normally have been considered a prompt reply, the board’s response must be transmitted to 

the inmate and hearing parties by no later than 10 days before the hearing so that the response does 

not violate the disclosure requirements under section 2247. Therefore, the board finds that the 

current amended regulations already IMPLEMENTED requirements to alleviate this concern. 

 

 

Sub-Issue 3. One commenter argued that the regulation should mandate state-appointed inmate 

attorneys to meet with their clients at least 60 days prior to the hearing, and should mandate the 

attorneys meet with their clients a second time after the board responds to CRA objections. 

 

3.  RESPONSE: DECLINED IN FULL AS NOT RELEVANT AND OUTSIDE THE SCOPE 

OF THE REGULATION 

 

The board finds these comments not relevant and outside the scope of the proposed regulation. 

The purpose of the proposed regulation is to establish the board’s requirements and procedures for 

completing CRAs for use by hearing officers in assessing an inmate’s suitability for parole during 

parole consideration hearings. The proposed regulation does not address how state-appointed 

inmate attorneys should represent their clients.  Therefore, the board declines any further 

amendments based on this comment. 

 

 

Sub-Issue 4. One commenter argued that the establishment of the date on which a CRA is 

considered “final” in paragraph (c)(2) of the regulations should be amended from the date on 

which the CRA is first approved by the Chief Psychologist or a Senior Psychologist to the date on 

which the authoring clinician completes the interview with the inmate. 

 

4.  RESPONSE: DECLINED IN FULL AFTER SUBSTANTIVE CONSIDERATION 

 

The board finds this comment does not appear to raise questions about the board’s re-noticed 

amendments to the text regarding the pre-hearing CRA objection process as this requirement was 

unchanged from the original language. However, because the board offered additional information 

in the Supplement to the Initial Statement of Reasons referencing this section to explain why a 

different requirement was necessary, the board has elected to consider this issue. After substantive 

consideration, the board declines to adopt this amendment. 

 

Under the proposed regulations, the board has decided that it will consider CRAs to be valid for 

three years from the date on which the CRA has been deemed final. Thus, it is necessary for the 

board to establish the date on which this report is considered to be final. Setting that date to be the 

date of the clinician’s interview with the inmate would not be appropriate because the interview is 
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only one of the steps the clinician must take to properly assess the inmate’s risk of violence. The 

clinician must review the inmate’s entire record, complete the risk assessment tools, and then use 

his or her clinical judgment to evaluate all of the information gained from all of those sources and 

reach clinical conclusions about the inmate’s risk of violence. Moreover, as explained in the 

Supplement to the Initial Statement of Reasons, requiring supervisorial approval is necessary for 

the board to conduct proper oversight and ensure that clinicians are properly administering these 

assessments and basing their clinical conclusions on sound psychological reasoning. Therefore, 

the board determined that only when a clinician has (1) completed each of these above steps,  

(2) fully written out his or her complete risk assessment report, and (3) received the supervisorial 

approval verifying that the opinions the clinician reached in the report are based upon adequate 

scientific foundation should that report be considered final and valid. Thus, the board declines to 

adopt this amendment. 

 

 

ISSUE 12: Training Issues for FAD Clinicians 

 

Comment ID Numbers:  16-01-54-03; 16-01-59-10; 16-01-60-05. 

 

These comments stated the regulations needed to require psychologists receive training on clinical 

and anthropological knowledge about other cultures, the impact of CDCR policies and procedures 

on prison life for people with disabilities, and administering the tools used in preparing a risk 

assessment. 

 

RESPONSE: DECLINED IN FULL AS OUTSIDE THE SCOPE OF THE REGULATION 

 

The board finds these comments outside the scope of the proposed regulation. The purpose of the 

proposed regulation is to establish the board’s requirements and procedures for completing CRAs 

for use by hearing officers in assessing an inmate’s suitability for parole during parole 

consideration hearings. The proposed regulation does not address how the board will internally 

train FAD psychologists to complete their assignments. Thus, the board declines to adopt this 

amendment. 

 

 

ISSUE 13: Statements Regarding Specific Inmate Cases 

 

Comment ID Numbers: 16-01-52-09. 

 

This comment raised concerns regarding specific objections to his individual CRA. 

 

RESPONSE: DECLINED IN FULL AS NOT RELEVANT AND OUTSIDE THE SCOPE OF 

THE CURRENT REGULATION 

 

The board finds this comment not relevant and outside the scope of the regulation because it does 

not pertain to regulating the process or requirements for comprehensive risk assessments and does 

not raise any suggestions or issues regarding the proposed regulation. Therefore, the board 

declines to adopt amendments to the proposed regulation based on this comment.  
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UPDATED FISCAL AND ECONOMIC IMPACT: 

 

The board initially submitted its final Form 399 Fiscal and Economic Impact Statement to the 

Department of Finance, which signed it on September 20, 2017, in preparation for the board to 

submit the original proposed regulations. Following that submission, the board amended the 

regulations and submitted the amended regulations for re-notice on December 22, 2017. None of 

the amendments have any further fiscal impact because they only relate to re-wording legal 

definitions or requirements and clarifying deadlines.  

 

None of these changes have any impact on the resources or staff the board will need to carry out 

these functions. Therefore, the September 20, 2017, Fiscal and Economic Impact Statement 

remains current and accurate. 

 

 

LOCAL MANDATE DETERMINATION: 

 

The board has determined this action imposes no mandates on local agencies or school districts, 

nor does it impose a mandate that requires reimbursement pursuant to Part 7 (Section 17561) of 

Division 4 of the Government Code. 

 

 

ALTERNATIVES THAT WOULD LESSEN ANY ADVERSE ECONOMIC IMPACT ON 

SMALL BUSINESSES: 

 

No alternatives were proposed to the board that would lessen any adverse economic impact on 

small businesses. 

 

 

ALTERNATIVES DETERMINATION: 

 

The board has determined that no alternative considered would be either more effective in carrying 

out the purpose of this action, as effective and less burdensome to affected private persons than the 

action proposed, or more cost-effective to affected private persons and equally effective in 

implementing the statutory policy or other provision of law. 

 

The amendments adopted by the board are the only regulation provisions identified by the board 

that accomplish the goal of bringing this regulation into compliance with the court orders in 

Johnson v. Shaffer and In re Sherman-Bey, as described in the Initial Statement of Reasons. 

Except as set forth and discussed in the summary and responses to comments, no other alternatives 

have been proposed or otherwise brought to the board’s attention. 

 

 

**END** 
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BPH RN 16-01: UPDATED INFORMATIVE DIGEST 

 

 

TITLE 15. CRIME PREVENTION AND CORRECTIONS 

DIVISION 2. BOARD OF PAROLE HEARINGS 

CHAPTER 3. PAROLE RELEASE 

ARTICLE 2. INFORMATION CONSIDERED 

 

Amendment of Section 2240 

Comprehensive Risk Assessments 

 

 

As explained in greater detail in the Final Statement of Reasons, following the initial 45-day 

public comment period, the board elected to make the following substantial and sufficiently-

related amendments to its proposed regulation for section 2240 submitted for re-notice on 

December 22, 2017: 

 

1. Amended subdivision (a) to add language requiring FAD clinicians to clarify that clinicians 

completing CRAs must consider “factors impacting an inmate’s risk of violence, including but not 

limited to factors of suitability and unsuitability listed in subdivisions (c) and (d) of sections 2281 

and 2402 of this division.”  

 

2. Amended subdivision (a) to delete the text “the current relevance of any” as unnecessary and 

redundant.  

 

3. Amended subdivision (a) to specify the types of risk assessments clinicians must use when 

conducting CRAs by deleting the text “standardized approaches, generally accepted in the 

psychological community, to identify, measure, and categorize the inmate’s risk of violence” and 

adding the text “structured risk assessment instruments like the HCR-20-V3 and STATIC-99R 

that are commonly used by mental health professionals who assess risk of violence of incarcerated 

individuals” in its place. 

 

4. Amended subdivision (b) to add “as defined in Penal Code section 3051, subdivisions (a) and 

(h),” to further define which inmates are considered youth offenders under this subdivision. 

 

5. Amended paragraph (c)(1) to delete the text “, and reliable and valid principles and methods 

have been appropriately applied to the facts of the case,” to remove the unclear reference to 

“principles and methods.” 

 

6. Amended paragraph (d)(2) to delete the provision “The board may prepare a risk assessment for 

inmates housed outside of California,” to remove the board’s discretion to prepare risk 

assessments for out-of-state inmates. 

  

7. Amended paragraph (d)(2) to add the provision “Risk assessments shall be completed, 

approved, and served on the inmate no later than 60 calendar days before the date of the hearing,” 

to establish a deadline by which the board must serve inmates with their completed CRAs. 
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8. Amended paragraph (e)(1) to delete the text “that materially impacts the risk assessment’s 

conclusions regarding the inmate’s risk of violence,” to broaden the category of factual errors 

inmates may raise during the pre-hearing objection process for factual errors. 

 

9. Amended paragraph (e)(1) to relocate the text “Electronic messages sent after board business 

hours or on a non-business day will be deemed received on the next business day” from paragraph 

(e)(3) to this paragraph because it was more closely related to the discussion of when inmates and 

attorneys must submit their objections contained in paragraph (e)(1). 

  

10. Amended paragraph (e)(2) to replace the definition of factual error “an explicit finding about a 

circumstance or event for which there is no reliable documentation or which is clearly refuted by 

other documentation” with the new definition “an untrue circumstance or event,” to broaden what 

may be considered a factual error. 

 

11. Amended paragraph (e)(2) to delete the text excluding “clarifications regarding statements the 

risk assessment attributed to the inmate,” from the definition of factual error to further broaden the 

category of factual errors inmates may raise during the pre-hearing objection process for factual 

errors. 

 

12. Amended paragraph (f)(1) to replace the word “determine” with “evaluate” as this word more 

accurately captured the duty of the Chief Counsel in this provision. 

 

13. Amended subparagraphs (f)(2)(A) and (g)(2)(A), and subdivision (h), to add the word 

“calendar” to the deadlines “10 calendar days” to clarify the timing of these provisions. 

 

14. Amended paragraph (g)(1) to add subparagraphs (g)(1)(A) and (g)(1)(B) to clarify the duties 

and requirements of the Chief Psychologist on reviewing an error referred by the Chief Counsel. 

Subparagraph (g)(1)(A) established requirements when the Chief Psychologist deems the error to 

be immaterial and specifically still requires the error to be corrected in addition to other actions. 

Subparagraph (g)(1)(B) established requirements when the Chief Psychologist deems the error to 

have a material impact on the risk assessment’s conclusions and requires a new or revised risk 

assessment in addition to other actions. Amended subparagraph (g)(2)(B) to delete the provision 

requiring the Chief Counsel to “order a new or revised risk assessment” as this duty required a 

clinical determination and was thus deemed more appropriately handled by the Chief Psychologist 

in subparagraph (g)(1)(B). 

 

15. Amended subparagraph (g)(2)(A) to delete the provision requiring the Chief Counsel to 

“overrule the objection” when the Chief Psychologist found it to be immaterial since the 

amendments to subparagraph (g)(1)(A) now require the board to take action to correct these errors. 

 

16. Amended subparagraph (g)(2)(A) to add the text “the revised risk assessment” to the 

documents the Chief Counsel is required to provide to the inmate or attorney who raised 

immaterial errors, and amended subparagraph (g)(2)(B) to add the text “the new or revised risk 

assessment” to the documents the Chief Counsel is now required to provide to the inmate or 

attorney who raised material factual errors. These amendments were intended to correspond with 

the new requirements in subparagraph (g)(1)(A) requiring correction of immaterial factual errors 
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and subparagraph (g)(1)(B) requiring the Chief Psychologist to order a new or revised risk 

assessment following a determination that a factual error had a material impact. 

 

17. Amended paragraph (g)(3) to replace the text “Impacted risk assessments shall be permanently 

removed from the inmate’s central file” with “The board shall request that the department 

permanently remove any risk assessments that are revised under paragraph (1)(A) of this 

subdivision, or revised or redone under paragraph (1)(B) of this subdivision, from the inmate’s 

central file” because the board determined that it has no legal authority to add or remove 

documents from an inmate’s central file. That authority lies only with the department in 

accordance with Penal Code section 2081.5. Thus, the board’s authority is limited to issuing a 

request to the department for the removal of these documents. 

 

18. Amended subdivision (h) to replace the word “may” with “shall” to clarify (1) that the Chief 

Counsel and Chief Psychologist are mandated, not just permitted, to complete the review process 

before a hearing if the Chief Counsel has determined that sufficient time exists to complete the 

review process before a hearing for an untimely submitted pre-hearing CRA objection, and (2) that 

the Chief Counsel is mandated, not just permitted, to refer an objection to the hearing panel for 

consideration if he or she determined insufficient time exists to complete the review process 

before a hearing for an untimely submitted pre-hearing CRA objection. 

 

19. Amended subdivision (i) to add the text “or the Chief Counsel has referred an objection to the 

hearing panel under subdivision (h) of this section” to clarify that this subdivision governing 

untimely hearings also applies to untimely objections referred by the Chief Counsel. 

 

20. Amended subdivision (i) to delete original paragraph (i)(2) containing a definition for good 

cause to remove unclear language. Other paragraphs were renumbered within this subdivision and 

the internal references in paragraph (i)(1) were amended consistent with this renumbering. 

 

21. Amended new paragraphs (i)(2) and (i)(3) (previously (i)(3) and (i)(4)) to delete the text “that 

materially impacts the risk assessment’s conclusions regarding the inmate’s risk of violence” to 

expand the scope of factual errors a hearing panel must consider when hearing an inmate’s at-

hearing objections. Following this change, hearing panels must also consider and respond to 

identified non-material errors. 

 

22. Amended subdivision (j) to delete “to or clarify any statements a risk assessment attributed to 

the inmate,” from the at-hearing objection process since this objections are now included as 

factual errors under the amendments to paragraph (e)(2), which means that they must be raised 

during the pre-hearing objection process and not in the at-hearing process. 

 

23. Amended the reference note to delete references to In re Lugo, (2008) 164 Cal.App.4th 1522 

and In re Rutherford, Cal. Super. Ct., Marin County, No. SC135399A since the board determined 

it was not actually implementing, interpreting, or making specific requirements from these cases. 

Also, amended this note to add references to Johnson v. Shaffer (E.D. Cal. May 26, 2016) No. 

2:12-cv-1059, Doc. 167 [order approving stipulated agreement] and Sherman-Bey v. Shaffer, 2016 

WL 193508, Case No. C077499, because these proposed regulations were implementing and 

interpreting these two court orders. 
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Next, as explained in greater detail in the Final Statement of Reasons, following the initial 45-day 

public comment period, the board elected to make the following non-substantive amendments to 

its proposed regulation for section 2240: 

 

1. Amended subdivision (a) to delete the word “The” and capitalize the letter “P” in the word 

“Psychologists” in subdivision (a). 

 

2. Amended subdivision (c) by dividing it into paragraphs (1) and (2), with paragraph (1) retaining 

all of the originally proposed text of subdivision (c) except for the last sentence, which was 

relocated to paragraph (2). 

 

3. Amended paragraph (e)(2) to replace “Factual errors do not include” with “is not a factual 

error.” 

 

4. Amended paragraph (e)(2) to add the word “A” and replace “disagreements” with the singular 

version of that word. 

 

5. Amended subparagraph (g)(1)(A) to delete the capitalization of the word “the.” 

 

6. Amended subparagraph (g)(2)(A) to add the word “the” before “Chief Psychologist’s 

addendum.” 

 

Each of these amendments was made available for public inspection during normal business hours 

from December 22, 2017, through January 8, 2018 and was noticed to the public in the December 

22, 2017 Notice of Modifications to Text of Proposed Regulations and Addition of Documents 

and Information to the Rulemaking File, as stated in the Statement of 15-Day Notice of 

Availability of Modified Text. There have been no other changes in the laws related to the 

proposed action or to the effect of the proposed regulations from the laws and effects described in 

the Notice of Proposed Regulatory Action. 

 

The board, in making the above changes and declining any additional amendments to these 

regulations, relied on all of the following technical, theoretical, or empirical studies, reports, or 

documents: 

 

1. Laws and regulations relating to the practice of psychology. (See 

http://www.psychology.ca.gov/laws_regs/2016lawsregs.pdf.)  

2. Information regarding the law/ethics examination to qualify for psychology licensure. (See 

https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bull

etinid=310&bulletinurl=.pdf.)  

3. Information regarding psychologist license renewal requirement for self-certification of 

remaining abreast of changes to laws (statutes and regulations) and ethics. (See 

http://www.psychology.ca.gov/licensees/ce_faqs.shtml.) 

4. Information regarding the APA ethics code governance only of its own members and not 

all California Psychology licensees. (See http://www.apa.org/ethics/code/principles.pdf.) 

5. Guy, Kusaj, Packer, and Douglas (Nov. 3, 2014) Law and Human Behavior: Influence of 

the HCR-20, LS/CMI, and PCL-R on Decisions About Parole Suitability Among Lifers. 

http://www.psychology.ca.gov/laws_regs/2016lawsregs.pdf
https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bulletinid=310&bulletinurl=.pdf
https://candidate.psiexams.com/bulletin/display_bulletin.jsp?ro=yes&actionname=83&bulletinid=310&bulletinurl=.pdf
http://www.psychology.ca.gov/licensees/ce_faqs.shtml
http://www.apa.org/ethics/code/principles.pdf
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6. Campbell, French, and Gendreau (2009) The Prediction of Violence in Adult Offenders: A 

Meta-Analytic Comparison of Instruments and Methods of Assessment. 

7. Yang, Wong, and Coid (2010) The Efficacy of Violence Prediction: A Meta-Analytic 

Comparison of Nine Risk Assessment Tools, Psychological Bulletin Vol. 136, No. 5, 740-

767. 

8. Singh, Desmarais, Hurducas, et al. (Aug. 30, 2014) International Perspectives on the 

Practical Application of Violence Risk Assessment: A Global Survey of 44 Countries, 

International Journal of Forensic Mental Health. 

9. Johnson v. Shaffer (E.D. Cal. May 26, 2016) No. 2:12-cv-1059, Doc. Johnson v. Shaffer 

(E.D. Cal. October 6, 2017) No. 2:12-cv-1059, Doc. 186 [order requiring amendments to 

proposed regulations]. 

10. December 22, 2017 Supplement to the Initial Statement of Reasons filed with OAL on 

October 24, 2016. 

 

Each of these additional documents was listed in the board’s December 22, 2017 Notice of 

Modifications to Text of Proposed Regulations and Addition of Documents and Information to the 

Rulemaking File. These documents made available for public inspection during normal business 

hours from December 22, 2017, through January 8, 2018. 

 

The board, in proposing amendments to these regulations, has not identified nor has it relied upon 

any technical, theoretical, or empirical study, report, or similar document that is not already 

identified in the complete rulemaking file for BPH RN 16-01. 

 

 

 

 



















BOARD OF PAROLE HEARINGS 

Executive Board Meeting 

September 19 & 20, 2016 

 
      

     September 19, 2016 

Meeting Called to Order at 1:04 p.m. 

 

Roll Call:  Commissioners Garner, Chappell, Fritz, Grounds, Minor, Montes, Peck, Roberts, 

Turner and Zarrinnam present.  Commissioners Anderson and Labahn absent. 

 

Commissioner GARNER stated that a majority of currently-appointed commissioners is present. 

 

CONSENT CALENDAR 

 

Public Comment on Consent Calendar 

KEITH WATTLEY, Uncommon Law, stated that the draft minutes of the August 2016 minutes 

do not reflect the commissioners’ questions, comments and concerns expressed regarding the 

draft Forensic Assessment Division regulation. He requested that the minutes be amended to 

reflect the commissioners’ discussion of the regulation. 

 

Commissioner MINOR moved to approve the consent calendar. Commissioner TURNER 

seconded the motion, which carried unanimously. 

 

REPORTS AND PRESENTATIONS 

 

Report from Executive Officer, Jennifer Shaffer 

SHAFFER congratulated Commissioners Anderson, Fritz, Labahn, Minor and Zarrinnam on 

their reappointment to the board. She introduced and welcomed newly appointed Commissioner 

GROUNDS to the board. 

 

SHAFFER stated that the September 2016 Three-Judge Panel status report has been filed. From 

January 1, 2014 to August 31, 2016, there have been 1,766 youth offender hearings, resulting in 

480 grants, 1,073 denials and 213 stipulations to unsuitability. There are no split votes. There 

were 984 hearings waived, postponed, cancelled or continued.  

 

From January 1, 2015 to August 31, 2016, 8,515 non-violent, second-strike inmates have been 

referred to the board, which approved 2,914 inmates for release and denied release to 2,790 

inmates. Other reviews are pending, since the 30-day comment period has not elapsed or the 

inmate is not within 60 days of his or her 50 percent time-served date. Another 27 hearings were 

postponed, continued or cancelled. 

 

There were 1,525 elderly parole hearings between February 11, 2014 and August 31, 2016, of 

which 389 resulted in grants, 1,012 in denials and 115 in stipulations to unsuitability. There are 

no split votes. A further 696 hearings were waived, postponed, continued or cancelled. 
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As of September 9, 2016, the board has held 88 medical parole hearings and another 27 hearings 

were scheduled but postponed, continued, or cancelled. 

SHAFFER stated that the Governor signed Assembly Bill 898, which takes effect January 1, 

2017. The bill requires the board to send a hearing notice to the employing fire department 

whenever a case involves the murder of a fire fighter.  

 

On August 26, 2016, SHAFFER visited the Central California Women’s Facility and spoke to 

about 100 to 150 long-term inmates. The visit was well-received, but it is apparent that there 

remains considerable misinformation among the inmate population about the board’s hearing 

processes. 

 

In August 2016, the California Department of Corrections and Rehabilitation published its 2015 

report on recidivism. Of 95,690 inmates released in fiscal year 2010-11, 44.6% returned to prison 

within 3 years. This marks the fifth consecutive year that the recidivism rate for CDCR inmates 

declined. The report also tracked the recidivism of lifer parolees granted parole by the board, 392 

of whom were released in fiscal year 2010-11. Less than one percent (3 inmates) returned to 

prison with a new term and 16 returned with a parole violation. The report is on the CDCR 

website and was distributed to the commissioners and deputy commissioners. 

 

Report from Chief Counsel, Jennifer Neill 

NEILL stated that the board has filed a petition for review of the Butler decision in the California 

Supreme Court. It is anticipated that the court will decide by the end of this year whether to 

accept the petition. NEILL also reported that the draft youth offender regulations are available 

today. The board will not be voting on them at this meeting. The board is seeking public 

comment and input on the draft regulations. 

 

NEILL stated that Senior Staff Attorney, KATIE RILEY has accepted a promotion at CDCR. 

She thanked RILEY for her service to the board. 

 

SHAFFER stated that the board will continue to calculate terms for lifer inmates, but not for 

determinately-sentenced inmates. She also thanked RILEY for her service. 

 

Report from Chief Deputy of Program Operations, Sandra Maciel 

The Northern California inmate panel orientation took place in Sacramento on September 12, 

2016. Twenty-seven state-appointed attorneys attended along with six other participants. 

MACIEL stated that the Southern California orientation will be in Diamond Bar on September 

26, 2016. 

 

Report from Chief Deputy of Field Operations, Rhonda Skipper-Dotta 

SKIPPER-DOTTA stated that on September 13, 2016, the board hosted an orientation in 

Sacramento for independent evaluators for mentally-disordered offenders. The board will host 

additional orientations on September 20, 2016 at Atascadero State Hospital and on September 

27, 2016 in Diamond Bar.  
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SKIPPER-DOTTA also reported that the hearing room at the California Institution for Men is 

being moved from the administrative building to new premises with greatly improved facilities. 

The new hearing room is expected to be available for the November 2016 hearing calendar. 

 

SKIPPER-DOTTA announced the retirement of Deputy Commissioners STUART GARDNER 

and RITA WAGNER and thanked them for their service. 

 

Report from Chief Psychologist, Forensic Assessment Division, Dr. Cliff Kusaj 
KUSAJ stated that, in September, the forensic assessment division’s psychologists were assigned 

290 comprehensive risk assessments to be completed in October. Most of the assessments are for 

hearings scheduled after December 15, 2016. It is anticipated that all assessments will be 

completed and distributed at least 30 days before the hearing, with more than 85% being 

completed at least 60 days before the hearing. Approximately 35% will be completed at least 90 

days before the hearing. There are no unassigned assessments on the December calendar and 

only 54 assessments for the January, 2017 calendar are currently unassigned. In October 2016, 

there will be 185 fewer assessments to be assigned as compared with October 2015. 

 

DISCUSSION ITEMS 

 

Regulation Regarding the Forensic Assessment Division, presented by Chief Counsel, 

Jennifer Neill 

NEILL summarized the draft of the revised California Code of Regulations, title 15, section 

2240. She highlighted amendments resulting from comments at the August 2016 executive 

meeting and received thereafter. Section 2240, subdivision (a) requires the board’s psychologists 

to incorporate standardized approaches generally accepted in the psychological community to 

identify, measure, and categorize the inmate’s risk of violence. Under subdivision (b) of the 

section, psychologists must take into consideration the youth factors described in Penal Code 

section 3051, subdivision (f)(1).  

 

Every risk assessment must be reviewed by the chief psychologist or senior psychologist before 

being finalized. The assessment becomes final on the date it is first approved by the chief or 

senior psychologist. A new risk assessment must be prepared for a hearing if more than three 

years have passed since the last assessment became final. Subdivision (d)(2) enables the board to 

prepare a risk assessment for inmates housed outside California. This provision resulted from 

comments made at the August 2016 meeting. 

 

Subdivision (g) requires the chief psychologist to prepare an addendum to a risk assessment 

containing an identified factual error. The addendum must address whether the error materially 

impacted the assessment’s conclusions about the inmate’s risk of violence. The addendum must 

be sent before the hearing to the inmate and his or her attorney of record, together with the chief 

counsel’s miscellaneous decision. 

 

Subdivision (j) was added to permit the inmate at the hearing to supplement the record with 

objections to the assessment’s conclusions or clarifications of statements which it attributes to 

the inmate. 
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NEILL recommended that the board approve the regulation as currently drafted. 

 

Public Comment on the Draft Regulation 

KEITH WATTLEY, Uncommon Law, stated that the regulation does not address his concerns, 

as expressed at the August 2016 meeting or in subsequent correspondence. He predicted that the 

Office of Administrative Law will not approve the regulation. WATTLEY stated that issues of 

quality control, training, and assessment review have undermined inmates’ confidence in the 

process. Many believe that the board’s clinicians are hostile to inmates. He maintained that 

clinicians’ interviews with inmates should be recorded and stated that it would not inhibit open 

discussion. He stated the proposed review procedures are unfair. False reporting of an inmate’s 

statement should be considered a factual error. He recommended a compromise in which the 

hearing panel could postpone a hearing and request that a recorded interview be transcribed if 

deemed necessary. That way it would not be necessary to transcribe all recorded interviews but 

only those requested to be transcribed by the board or the board’s chief counsel. 

 

ROBIN GILMORE, Life Support Alliance, read a letter from VANESSA NELSON-SLOANE, 

objecting to the regulation. The regulation has not been amended materially, despite the 

submission of written comments. NELSON-SLOANE supported recording the clinicians’ 

interviews and stated that the proposed appeal procedures are inadequate. She recommended that 

the board reject the draft regulation. 

 

KONY KIM, Uncommon Law, stated that there is insufficient quality control of risk 

assessments. There are frequent factual errors and failure to document inmates’ programming. 

It is essential that inmates receive the assessments in good time, so that they might challenge any 

inaccuracies. The failure to correct errors in inmate statements is highly prejudicial, particularly 

in relation to the Governor’s review of parole grants.  

 

JILL KLINGE, Alameda County District Attorney’s Office, welcomed extending risk 

assessments to out-of-state inmates. She expressed concern that subdivision (b)(2) only provides 

that the board “may” rather than “shall” prepare an assessment for such inmates. 

 

DR. ELLEN YATES, former forensic psychologist, supported recording clinicians’ interviews 

and denied that there would be any inhibiting effect. She expressed the view that CDCR’s 

treating clinicians are frequently negative and hostile towards inmates and that the quality 

control of risk assessments is inadequate.  

 

Commissioner ROBERTS moved to approve the draft regulation and the motion was seconded 

by Commissioner ZARRINAM. The motion carried unanimously. 

 

PUBLIC COMMENT 

KEITH WATTLEY, Uncommon Law, expressed concern about scheduling youth offender 

hearings. Inmates who were eligible for a hearing at the time the legislation came into effect 

must have their hearing scheduled by December 31, 2017. WATTLEY stated that youth 

offenders who became eligible for youth offender hearing after Senate Bill 261 became effective 
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must have their hearing scheduled immediately. As such, the board should expedite hearings for 

those inmates or risk litigation. 

 

Meeting recessed at 2:06 p.m. 

      

 

             September 20, 2016 

Meeting called to order at 10:04 a.m. 

 

Roll Call:  Commissioners Garner, Chappell, Fritz, Grounds, Labahn, Minor, Montes, Peck, 

Roberts, Turner, and Zarrinnam present.  Commissioner Anderson absent. 

Commissioner GARNER stated that a majority of currently-appointed commissioners is present. 

 

EN BANC REFERRALS 
 

Referral pursuant to Penal Code section 1170(e) to determine eligibility for 

recommendation to sentencing court for recall of sentence. 

 

A.  DIAS, WILFRED   P-70537 

 

 AARON WEST, Santa Clara County District Attorney’s Office, opposed a 

 recommendation for recall of sentence. 

  

B.  MARTINEZ, ARMANDO  F-91845 

 

 No speakers. 

 

C.  ZELINSKI, DAVID   J-58252 

 

 No speakers. 

 

Referral by the Chief Counsel pursuant to Penal Code section 3041(b) and 

California Code of Regulations, title 15, section 2042, to assure complete, accurate, 

consistent and uniform decisions and the furtherance of public safety. 

 

D.  RAMIREZ, ESTEBAN  K-96812 

 

 No speakers. 
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Referral by the Governor pursuant to Penal Code section 3041.1 and California 

Code of Regulations, title 15, section 2044(b) to request review of a parole decision 

by the full board.  

E.  BROOKS, RAYLEEN  W-40103 

 

 BRIAN PRATT, Los Angeles Police Department captain and victim’s brother, opposed 

 the inmate’s release on parole. 

 

 CHRISTINE WARD, I-Can and Crime Victims Action Alliance, read a letter from 

 CHARLES BECK, Chief of Police, Los Angeles Police Department, opposing the 

 inmate’s release on parole. 

 

 JERRY ELSTE, Ripple Effects, supported the inmate’s grant of parole. 

 

 CELIA POLITEO read a letter from DONNA LEBOWITZ, Los Angeles County District 

 Attorney’s Office, recommending ordering a rescission hearing. 

 

F.  PRITCHARD, ERIC  K-78061 

 

CELIA POLITEO read a letter from DONNA LEBOWITZ, Los Angeles County District 

Attorney’s Office, recommending ordering a rescission hearing. 

 

OPEN COMMENTS  
VANESSA NELSON SLOANE, Life Support Alliance, stated that the Amends Project has been 

introduced in another three institutions and it is intended to expand the project into more 

institutions. She expressed concern that panels do not give great weight to youth offender factors 

and the hallmark features of youth. The issues are often only considered superficially at hearings 

and panels’ decisions generally do not address them sufficiently. 

 

Meeting adjourned at 10:36 a.m. 
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February 20, 2018 

Meeting Called to Order at 1:03 p.m. 
Roll Call:  Commissioners Anderson, Barton, Cassady, Castro, Dobbs, Grounds, Labahn, Long, 
Minor, Peck, Roberts, Ruff and Turner present.  Commissioners Chappell and Montes absent. 
 
Commissioner ANDERSON stated that the majority of currently-appointed commissioners are 
present. 
 
CONSENT CALENDAR 
 
Open Comments 
VANESSA NELSON-SLOANE, Life Support Alliance, stated that there is an error in the 
minutes of the January 16, 2018 meeting. The peer reentry event of January 29, 2018 was 
organized by the Division of Adult Parole Operations and not Life Support Alliance. She stated 
that Life Support Alliance is organizing an event on February 24, 2018. 
 
Commissioner TURNER moved to approve the minutes, as amended. Commissioner ROBERTS 
seconded the motion, which carried unanimously, with Commissioner LONG abstaining.  
 
REPORTS AND PRESENTATIONS 
 
Report from Executive Officer, Jennifer Shaffer 
SHAFFER introduced Commissioner LONG and congratulated him on his appointment to the 
board. 
 
Report from Chief Counsel, Jennifer Neill 
NEILL gave an overview of the board’s decision review process. She also gave an overview of 
the role of victims’ representatives at parole consideration hearings. 
 
Report from Chief Deputy of Program Operations, Sandra Maciel 
MACIEL described the new California Department of Corrections and Rehabilitation’s learning 
management system. She stated she attended an event on January 26, 2018, at San Quentin State 
Prison celebrating the 100th edition of the San Quentin newspaper. 
 
Report from Chief Deputy of Field Operations, Rhonda Skipper-Dota 
SKIPPER-DOTA invited Associate Chief Deputy Commissioners SHANNON HOGG, KELLY 
FOWLER and ALI ZARRINNAM to introduce recently-appointed deputy commissioners. 
 
DISCUSSION ITEMS 
NEILL summarized the changes to the board’s draft Forensic Assessment Division regulations. 
 
Commissioner ROBERTS moved to approve the regulations. Commissioner TURNER seconded 
the motion, which carried unanimously. 
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PRESENTATIONS 
 
I Got This, Do You? Surviving Trauma, presented by Mindi Russell, Executive Director 
and Senior Chaplain at Law Enforcement Chaplaincy, Sacramento 
RUSSELL gave a presentation. 
 
Overview of the Board’s Correspondence Management Module (BCMM), presented by 
Tara Doetsch, Staff Services Manager, 
DOETSCH gave a PowerPoint presentation. 
 
OPEN COMMENTS 
MARC NORTON, attorney, welcomed the legislation regarding youth offenders and stated that 
hearing panels are generally applying the great weight standard to the hallmark features of youth. 
However, he expressed concern that comprehensive risk assessments do not consider the features 
in sufficient depth. 
 
VANESSA NELSON-SLOANE, Life Support Alliance, reiterated her concerns, expressed at the 
January, 2018 meeting, regarding inmates transferring to Pelican Bay State Prison and being 
unable to participate effectively in programming. She expressed concern about inmates’ being 
asked at hearings whether they have debriefed from security threat groups. 
 
ELLEN Yates supported Attorney NORTON’s concerns about the consideration of the hallmark 
features of youth in comprehensive risk assessments. 
 
Meeting recessed at 1:54 p.m. 
 

February 21, 2018 
 
Meeting called to order at 10:06 a.m. 
 
Roll Call: Commissioners Anderson, Barton, Cassady, Castro, Dobbs, Grounds, Labahn, Long, 
Minor, Montes, Peck, Roberts and Turner present.  Commissioners Chappell and Ruff absent. 
 
Commissioner ANDERSON stated that the majority of currently-appointed commissioners are 
present. 
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EN BANC REFERRALS 
 
Referral by the Governor, pursuant to Penal Code section 4802, to review a commutation 
application. 
 

A.  GREEN, CHARLES   D-50639 
 

JOHN BALAZS, inmate’s attorney, and BEVERLY GREEN, inmate’s sister, 
supported the application.  

 
JILL KLINGE, Alameda County District Attorney’s Office, accepted that it 
would be appropriate to commute the inmate’s sentence to life with the possibility 
of parole but opposed a commutation that would result in his immediate release. 

 
B.  MCFADDEN, JACK  D-34424 

 
No speakers. 

 
Referral by the Governor, pursuant to Penal Code section 4802, to review a pardon 
application. 
 

C.  BURTON, DERRICK  K-76660 
 

No speakers. 
 
Referral, pursuant to Penal Code section 1170(e), to determine eligibility for 
recommendation to the sentencing court for recall of sentence. 
 

D.  HOLLIDAY, GARY   D-14314 
 

No speakers. 
 

E.  LABRANCH, GARY  E-09061 
 

JUDITH LARA, inmate’s mother, FRANK LARA, inmate’s step-father and 
JOHANNA KWASNIEWSKI, inmate’s sister, supported a recommendation for 
recall of sentence. 
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SHAFFER stated that the board has received four letters of support for the inmate, 
which will be considered in deliberation. 

 
F.  WATTS, MYRON   C-90336 

 
RICHARD PRICE, San Joaquin County District Attorney’s Office, SAM HILLO, 
victim’s brother, RAQUEL HILLO, victim’s sister-in-law, opposed a 
recommendation for recall of sentence. 

 
Referral by the Chief Counsel, pursuant to Penal Code section 3041(b) and 
California Code of Regulations, title 15, section 2042, to assure complete, accurate, 
consistent and uniform decisions and the furtherance of public safety. 
 

G.  IRVIN, FXXI    P-04360 
 

SHIMERE DAY and YVONNE BROWN BAILEY, inmate’s friends, IREENII 
IRVIN, inmate’s sister, FRANCES IRVIN, inmate’s mother and ERVA WATTS, 
inmate’s aunt, supported his release on parole. 

 
NEILL stated that the Legal Division has received support letters for the inmate, 
which will be considered in deliberation. 

 
OPEN COMMENTS  
VANESSA NELSON-SLOANE, Life Support Alliance, stated that many inmates are confused 
by the consultation process and often find the panel’s recommendations to be of limited 
usefulness. She stated that Life Support Alliance is holding a seminar on Saturday, February 24, 
2018. From 8.00 a.m. to 3.30 p.m. 
 
Meeting adjourned at 11:06 a.m. 
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BPH 16-01: FINAL PROPOSED REGULATORY TEXT 
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BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS 

TITLE 15. CRIME PREVENTION AND CORRECTIONS 
DIVISION 2. BOARD OF PAROLE HEARINGS 

CHAPTER III. PAROLE RELEASE 
ARTICLE 2. INFORMATION CONSIDERED 

 
§ 2240. Psychological Comprehensive Risk Assessments for Life Inmates.   
 
(a) Prior to a life inmate's initial parole consideration hearing, a Comprehensive Risk Assessment 
will be performed by a licensed psychologist employed by the Board of Parole Hearings, except 
as provided in subsection (g).Licensed psychologists employed by the Board of Parole Hearings 
shall prepare comprehensive risk assessments for use by hearing panels.  Psychologists shall 
consider factors impacting an inmate’s risk of violence, including but not limited to factors of 
suitability and unsuitability listed in subdivisions (c) and (d) of sections 2281 and 2402 of this 
division.  The psychologists shall incorporate structured risk assessment instruments like the 
HCR-20-V3 and STATIC-99R that are commonly used by mental health professionals who 
assess risk of violence of incarcerated individuals.   
(1) In the case of a life inmate who has already had an initial parole consideration hearing but for 
whom a Comprehensive Risk Assessment has not been prepared, a Comprehensive Risk 
Assessment shall be performed prior to the inmate's next scheduled subsequent hearing, unless a 
psychological report was prepared prior to January 1, 2009.  
(2) Psychological reports prepared prior to January 1, 2009 are valid for use for three years, or 
until used at a hearing that was conducted and completed after January 1, 2009, whichever is 
earlier. For purposes of this section, a completed hearing is one in which a decision on parole 
suitability has been rendered.  
 
(b) A Comprehensive Risk Assessment will be completed every five years. It will consist of both 
static and dynamic factors which may assist a hearing panel or the board in determining whether 
the inmate is suitable for parole. It may include, but is not limited to, an evaluation of the 
commitment offense, institutional programming, the inmate's past and present mental state, and 
risk factors from the prisoner's history. The Comprehensive Risk Assessment will provide the 
clinician's opinion, based on the available data, of the inmate's potential for future violence. 
Board of Parole Hearings psychologists may incorporate actuarially derived and structured 
professional judgment approaches to evaluate an inmate's potential for future violence.When 
preparing a risk assessment under this section for a youth offender, as defined in Penal Code 
section 3051, subdivisions (a) and (h), the psychologist shall also take into consideration the 
youth factors described in Penal Code section 3051, subdivision (f)(1) and their mitigating 
effects. 
 
(c) In the five-year period after a Comprehensive Risk Assessment has been completed, life 
inmates who are due for a regularly scheduled parole consideration hearing will have a 
Subsequent Risk Assessment completed by a licensed psychologist employed by the Board of 
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Parole Hearings for use at the hearing. This will not apply to documentation hearings, cases 
coming before the board en banc, progress hearings, three year reviews of a five-year denial, 
rescission hearings, postponed hearings, waived hearings or hearings scheduled pursuant to court 
order, unless the board's chief psychologist or designee, in his or her discretion, determines a 
new assessment is appropriate under the individual circumstances of the inmate's case.  
The Subsequent Risk Assessment will address changes in the circumstances of the inmate's case, 
such as new programming, new disciplinary issues, changes in mental status, or changes in 
parole plans since the completion of the Comprehensive Risk Assessment. The Subsequent Risk 
Assessment will not include an opinion regarding the inmate's potential for future violence 
because it supplements, but does not replace, the Comprehensive Risk Assessment.(1) A risk 
assessment shall not be finalized until the Chief Psychologist or a Senior Psychologist has 
reviewed the risk assessment to ensure that the psychologist’s opinions are based upon adequate 
scientific foundation.   
(2) A risk assessment shall become final on the date on which it is first approved by the Chief 
Psychologist or a Senior Psychologist. 
 
(d) The CDCR inmate appeal process does not apply to the psychological evaluations prepared 
by the board's psychologists. In every case where the hearing panel considers a psychological 
report, the inmate and his/her attorney, at the hearing, will have an opportunity to rebut or 
challenge the psychological report and its findings on the record. The hearing panel will 
determine, at its discretion, what evidentiary weight to give psychological reports.(1) Risk 
assessments shall be prepared for all initial and subsequent parole consideration hearings and all 
subsequent parole reconsideration hearings for inmates housed within the State of California if, 
on the date of the hearing, more than three years will have passed since the most recent risk 
assessment became final. 
(2) Risk assessments shall be completed, approved, and served on the inmate no later than 60 
calendar days prior to the date of the hearing. 
 
(e) If a hearing panel identifies a substantial error in a psychological report, as defined by an 
error which could affect the basis for the ultimate assessment of an inmate's potential for future 
violence, the board's chief psychologist or designee will review the report to determine if, at his 
or her discretion, a new report should be completed. If a new report is not completed, an 
explanation of the validity of the existing report shall be prepared.(1) If an inmate or the inmate’s 
attorney of record believes that a risk assessment contains a factual error, the inmate or attorney 
of record may send a written objection regarding the alleged factual error to the Chief Counsel of 
the board, postmarked or electronically received no less than 30 calendar days before the date of 
the hearing.  Electronic messages sent after board business hours or on a non-business day will 
be deemed received on the next business day. 
(2) For the purposes of this section, “factual error” is an untrue circumstance or event.  A 
disagreement with clinical observations, opinions, or diagnoses is not a factual error. 
(3) The inmate or attorney of record shall address the written objection to “Attention: Chief 
Counsel / Risk Assessment Objection.” 
 
(f) If a hearing panel identifies at least three factual errors the board's chief psychologist or 
designee will review the report and determine, at his or her discretion, whether the errors 
invalidate the professional conclusions reached in the report, requiring a new report to be 
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prepared, or whether the errors may be corrected without conducting a new evaluation.(1) Upon 
receipt of a written objection to an alleged factual error in the risk assessment, or on the board’s 
own referral, the Chief Counsel shall review the risk assessment and evaluate whether the risk 
assessment contains a factual error as alleged. 
(2) Following the review, the Chief Counsel shall take one of the following actions: 
(A) If the Chief Counsel determines that the risk assessment does not contain a factual error as 
alleged, the Chief Counsel shall overrule the objection, issue a miscellaneous decision explaining 
the result of the review, and promptly provide a copy of the miscellaneous decision to the inmate 
or attorney of record when a decision is made, but in no case less than 10 calendar days prior to 
the hearing. 
(B) If the Chief Counsel determines that the risk assessment contains a factual error as alleged, 
the Chief Counsel shall refer the matter to the Chief Psychologist. 
 
(g) Life inmates who reside in a state other than California, including those under the Interstate 
Compact Agreement, may not receive a Comprehensive Risk Assessment, Subsequent Risk 
Assessment or other psychological evaluation for the purpose of evaluating parole suitability due 
to restraints imposed by other state's licensing requirements, rules of professional responsibility 
for psychologists and variations in confidentiality laws among the states. If a psychological 
report is available, it may be considered by the panel for purpose of evaluating parole suitability 
at the panel's discretion only if it may be provided to the inmate without violating the laws and 
regulations of the state in which the inmate is housed.(1) Upon referral from the Chief Counsel, 
the Chief Psychologist shall review the risk assessment and opine whether the identified factual 
error materially impacted the risk assessment’s conclusions regarding the inmate’s risk of 
violence.  Following the review, the Chief Psychologist shall promptly take one of the following 
actions: 
(A) If the Chief Psychologist opines that the factual error did not materially impact the risk 
assessment’s conclusions regarding the inmate’s risk of violence, the Chief Psychologist shall 
direct that the risk assessment be revised to correct the factual errors, prepare an addendum to the 
risk assessment documenting the correction of the error and his or her opinion that correcting the 
errors had no material impact on the risk assessment’s conclusions, and notify the Chief Counsel 
of the addendum. 
(B) If the Chief Psychologist opines that the factual error materially impacted the risk 
assessment’s conclusions regarding the inmate’s risk of violence, the Chief Psychologist shall 
order a new or revised risk assessment, prepare an addendum to the risk assessment documenting 
the correction of the error and his or her opinion about the material impact of the errors on the 
risk assessment’s conclusions, and notify the Chief Counsel of the addendum. 
(2) Upon receipt of the Chief Psychologist’s addendum, the Chief Counsel shall promptly, but in 
no case less than 10 calendar days prior to the hearing, take one of the following actions: 
(A) If the Chief Psychologist opined that the factual error did not materially impact the risk 
assessment’s conclusions regarding the inmate’s risk of violence, the Chief Counsel shall issue a 
miscellaneous decision explaining the result of the review, and provide a copy of the 
miscellaneous decision, the revised risk assessment, and the Chief Psychologist’s addendum to 
the inmate or attorney of record prior to the hearing. 
(B) If the Chief Psychologist opined that the factual error did materially impact the risk 
assessment’s conclusions regarding the inmate’s risk of violence, the Chief Counsel shall issue a 
miscellaneous decision explaining the result of the review, postpone the hearing if appropriate 
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under section 2253, subdivision (d) of these regulations, and provide a copy of the miscellaneous 
decision, the new or revised risk assessment, and Chief Psychologist’s addendum to the inmate 
or attorney of record.   
(3) The board shall request that the department permanently remove any risk assessments that are 
revised under paragraph (1)(A) of this subdivision, or revised or redone under paragraph (1)(B) 
of this subdivision, from the inmate’s central file. 
 
(h) The provisions of this section shall not apply to medical parole hearings pursuant to Penal 
Code section 3550 or applications for sentence recall or resentencing pursuant to Penal Code 
section 1170.If the Chief Counsel receives a written objection to an alleged factual error in the 
risk assessment that is postmarked or electronically received less than 30 calendar days before 
the hearing, the Chief Counsel shall determine whether sufficient time exists to complete the 
review process described in subdivisions (f) and (g) of this section no later than 10 calendar days 
prior to the hearing.  If the Chief Counsel determines that sufficient time exists, the Chief 
Counsel and Chief Psychologist shall complete the review process in the time remaining before 
the hearing.  If the Chief Counsel determines that insufficient time exists, the Chief Counsel shall 
refer the objection to the hearing panel for consideration.  The Chief Counsel’s decision not to 
respond to an untimely objection is not alone good cause for either a postponement or a waiver 
under section 2253 of these regulations. 
 
(i)(1) If an inmate or the inmate’s attorney of record raises an objection to an alleged factual 
error in a risk assessment for the first time at the hearing or the Chief Counsel has referred an 
objection to the hearing panel under subdivision (h) of this section, the hearing panel shall first 
determine whether the inmate has demonstrated good cause for failing to submit a written 
objection 30 or more calendar days before the hearing.  If the inmate has not demonstrated good 
cause, the presiding hearing officer may overrule the objection on that basis alone.  If good cause 
is established, the hearing panel shall consider the objection and proceed with either paragraph 
(2) or (3) of this subdivision. 
 (2) If the hearing panel determines the risk assessment may contain a factual error, the presiding 
hearing officer shall identify each alleged factual error in question and refer the risk assessment 
to the Chief Counsel for review under subdivision (f) of this section.   
(A) If other evidence before the hearing panel is sufficient to evaluate the inmate’s suitability for 
parole, the hearing panel shall disregard the alleged factual error, as well as any conclusions 
affected by the alleged factual error, and complete the hearing.   
(B) If other evidence before the hearing panel is insufficient to evaluate the inmate’s suitability 
for parole, the presiding hearing officer shall postpone the hearing under section 2253, 
subdivision (d) of these regulations pending the review process described in subdivisions (f) and 
(g) of this section.  
(3) If the hearing panel determines the risk assessment does not contain a factual error, the 
presiding hearing officer shall overrule the objection and the hearing panel shall complete the 
hearing.  
 
(j) Notwithstanding subdivision (i), an inmate shall have the opportunity at a hearing to object or 
respond to any clinical observations, opinions, or diagnoses in a risk assessment. 
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NOTE: Authority cited: Section 12838.4, Government Code; and Sections 3052 and 5076.2, 
Penal Code. Reference: Sections 3041, 3041.5, 3051, 11190, and 11193, Penal Code; Johnson v. 
Shaffer (E.D. Cal. May 26, 2016) No. 2:12-cv-1059, Doc. 167 [order approving stipulated 
agreement]; Sherman-Bey v. Shaffer, 2016 WL 193508, Case No. C077499.  
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Influence of the HCR-20, LS/CMI, and PCL-R on Decisions About Parole
Suitability Among Lifers

Laura S. Guy
University of Massachusetts Medical School

Cliff Kusaj
California Department of Corrections and Rehabilitation, Board

of Parole Hearings, Sacramento, California

Ira K. Packer
University of Massachusetts Medical School

Kevin S. Douglas
Simon Fraser University and Mid-Sweden University

Among 5,181 inmates indeterminately sentenced to life in California who were evaluated for parole
suitability between January 2009 and November 2010, 11% were granted parole. After administration of
the HCR-20, LS/CMI, and PCL-R, psychologists judged most inmates (78%) to be at low or moderate
risk for future violence. This overall risk rating (ORR) was significantly associated with parole suitability
decisions. Moderate to large associations were observed between the ORR and all risk indices. The
HCR-20 Clinical and Risk Management scales demonstrated the strongest associations with parole
suitability decisions. Among the LS/CMI scales, Procriminal Attitudes and Leisure/Recreation were most
predictive of failure to obtain parole. PCL-R scores had little influence on parole suitability decisions
beyond the HCR-20 and LS/CMI. Overall, findings suggest parole board members’ decisions were
consistent with empirically supported practice, in that individuals assessed to be at relatively low risk
were far more likely to be granted parole than those assessed to be at moderate or high risk for future
violence.

Keywords: HCR-20, long-term inmate, LS/CMI, parole, PCL-R

The United States has the world’s highest rate of incarceration,
with 2.2 million people in prison or jail. For every 100,000
individuals, 716 are imprisoned— a rate that far exceeds those of
runner up countries Rwanda (595 per 100,000) and Russia (568 per
100,000) (Carson & Sabol, 2012). The number of individuals
serving life sentences (either indeterminate, with the possibility of
parole, or determinate, without the possibility of parole) in the U.S.
has increased considerably during the past three decades, from
34,000 in 1984 to 140,610 in 2008 (Nellis & King, 2009). Of the
states, California has the highest percentage (20%) of life-
sentenced prisoners (Weisberg, Mukamal, & Segall, 2011).

As a group, indeterminately sentenced “lifers” or older offend-
ers released after serving long sentences infrequently return to

prison with new felony convictions and rarely commit violent
crimes (e.g., Manchak, Skeem, & Douglas, 2008; Turley, 2007). In
one large scale study of 860 lifers with instant offenses of murder
released by California’s parole board between 1995 and 2011, five
(0.5%) returned to prison with new felonies and none recidivated
with new life-term crimes in that state (Weisberg et al., 2011). In
a reanalysis (Mauer, King, & Young, 2004) of recidivism rates
among prisoners released in 1994 across 15 states (Langan &
Levin, 2002), the 1,228 lifers were less than one third as likely as
all released offenders (n � 272,000) to be rearrested within three
years of release from prison. Moreover, although 90% of lifers
were incarcerated for a violent offense, they were no more likely
to be rearrested for a violent offense (18%) than property (21.9%)
or drug offenders (18.4%). In sum, although the extent to which
data on selectively released indeterminately sentenced inmates
apply to all lifers is unknown, available research indicates older
inmates are less likely to return to prison, to be arrested for new
felonies, and to be convicted of violent crimes compared with
younger correctional cohorts.

Violence Risk Assessment and Parole
Board Decision Making

Despite the comparatively lower detected recidivism rate among
lifers, as with all types of release decision-making, decisions about
parole suitability must balance the community’s safety and the
offender’s liberty interests. Except under mandatory release mech-
anisms, parole boards continue to play the key role in the discre-
tionary release of prisoners. Several well-validated risk assessment

Laura S. Guy, Department of Psychiatry, University of Massachusetts
Medical School; Cliff Kusaj, California Department of Corrections and
Rehabilitation, Board of Parole Hearings, Sacramento, California; Ira K.
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instruments are available to inform such decisions, such as the
Level of Service Inventory–Revised (LSI-R; Andrews & Bonta,
1995) and the Historical, Clinical, Risk Management-20 (HCR-20;
Webster, Douglas, Eaves, & Hart, 1997). These instruments are
similar in that they contain dynamic risk factors and comprise
items selected primarily on the basis of the scientific literature (vs.
statistical selection). However, whereas the LSI-R (and a version
comprising fewer items, the Level of Service/Case Management
Inventory [LS/CMI; Andrews, Bonta, & Wormith, 2004]) offers an
actuarially based risk estimate (i.e., based on a predetermined
formula for combining risk information), the HCR-20 is based on
principles of the Structured Professional Judgment (SPJ) model. In
the SPJ model, ample structure is provided to guide the process,
but the decision about how to weight and combine the factors is
based on a trained evaluator’s professional opinion (e.g., Douglas,
Hart, Webster, & Belfrage, 2013).

The extent to which parole boards make use of these risk
assessment technologies is not known, and no research has exam-
ined how the tools contribute to parole board decision-making.
Studying this topic indirectly, Vincent (1999) investigated whether
offense characteristics, current mental state, and other risk relevant
variables were associated with release decisions of a Canadian
Review Board among individuals who successfully (n � 125) or
unsuccessfully (n � 125) pled insanity. The Screening Version of
the Psychopathy Checklist (PCL:SV; Hart, Cox, & Hare, 1995)
and the HCR-20, which were not used by the Review Board, were
coded from files retrospectively. When examined together, only
the HCR-20 was associated with release decisions, with higher
levels of risk associated with longer time to release. The Risk
Management scale accounted for the majority of the measure’s
predictive power, implying that the Review Board was concerned
with likelihood of reintegrating into the community. Higher risk
ratings on both measures were significantly associated with longer
time to release among insanity acquittees, but neither tool was
predictive among offenders.

Background to the Present Study

Despite the large, and growing, population of long-term inmates
in the United States, few data on their risk for violence are
available. Studying 555 offenders incarcerated in Washington for
at least 10 years, Manchak et al. (2008) reported good predictive
validity for general recidivism of practitioners’ LSI-R scores.
Potentially dynamic risk factors (financial, substance use) were
predictive even after controlling for static risk factors. However, a
significant limitation of the study was that, consistent with scoring
rules provided in the manual and/or adapted for Washington, many
factors were rated based on functioning in the community during
the year before incarceration (i.e., one to two decades before
release from prison). Nevertheless, the study is important in that it
offers solid evidence that the LSI-R is useful for assessing risk for
general (though perhaps not violent) reoffending among this
unique type of offender population.

Building on the empirical foundation of Manchak et al. (2008),
the overarching goal of the present study was to examine the
performance of three measures—the HCR-20, LS/CMI, and PCL-
R—used routinely in violence risk assessments prepared for parole
hearings among inmates with indeterminate life sentences in Cal-
ifornia. Evaluators’ structured clinical judgment regarding overall

risk level based on the totality of case information also was of
interest. Rather than predicting recidivism, our outcome under
study was the parole board’s decision regarding suitability for
release to the community. Next, we provide background informa-
tion regarding parole procedures with lifers in California, and then
elaborate on the specific aims of our study.

The Parole Process in California

The Board of Parole Hearings’ (BPH) parole grant rates histor-
ically have been low but may be increasing. Between 1980 and
2008, the grant rate fluctuated between almost 0% to approxi-
mately 10%. In 2010, it was roughly 18% after approximately
2,800 hearings (Weisberg et al., 2011). Risk for violence plays a
central part in the BPH’s suitability decision process, which the
California Supreme Court reaffirmed recently (e.g., In Re Shaputis
II, 2011). In addition to the risk assessment, the BPH receives
information about the inmate’s behavior in prison, vocational and
education certificates, letters of support and opposition, and vic-
tims’ statements. In a study of factors associated with BPH hearing
outcomes for approximately 450 lifers between 2007 and 2010,
recommendation in favor of parole was related to participation in
a 12-step program and ability to answer questions about those
steps, whereas having a sexually violent index offense and a
history of a violent disciplinary infraction were significantly re-
lated to parole denial (Weisberg et al., 2011).

Specific Aims for the Present Study

Given the increasing prevalence of the lifer population in the
United States and the critical role played by parole boards in
determining who is released, the relative dearth of research related
to violence risk among this unique population, and the paucity of
empirical data on parole boards’ use of empirically supported risk
assessment measures generally but also with lifers specifically, it
is important to evaluate the role such measures play in parole
decision-making. The specific aims of the current study are as
follows: (a) to explore the risk profile of a large sample of
prisoners serving life sentences as indexed by evaluators’ categor-
ical ratings regarding overall level of risk and ratings on the
HCR-20, LS/CMI, and PCL-R; (b) to investigate the correspon-
dence between evaluators’ overall risk ratings and the three instru-
ments; and (c) to assess the nature and magnitude of the associa-
tion between the various risk indices and parole suitability
decisions.

Method

Participants

The sample comprised all inmates (N � 5,187) indeterminately
sentenced to life in California who the BPH evaluated for parole
suitability between January 2009 and November 2010. In the
subset of individuals for whom age and race/ethnicity was known
(n � 5,177, or 99.92%), inmates on average were 47.51 years old
(SD � 10.34; range: 19–89) and were racially and ethnically
diverse: Latino (33.8%); African American (32.2%); Caucasian
(26.9%); Asian (3.1%); Native American (1.3%); and ‘Other’
(2.6%). Among the 843 inmates for whom gender was known,
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most (95.6%) were men, which is consistent with recent statistics
on indeterminately sentenced lifers in California (Weisberg et al.,
2011). At the time of the assessment, inmates had been incarcer-
ated on average for 20.60 years (SD � 6.96; range: 0–57.19).

Measures and Risk Indices

Overall risk rating (ORR). Evaluators offer this five-level
categorical rating (Low, Low/Moderate, Moderate, Moderate/
High, High) about overall risk for violence based on information
from risk assessment instruments (typically the HCR-20 and LS/
CMI, and the Static-99 [Hanson & Thornton, 1999] if relevant)
and the PCL-R.

Historical-Clinical-Risk Management-20 (HCR-20; Webster
et al., 1997). The HCR-20 is a violence risk assessment instru-
ment developed according to the SPJ model. It is intended for use
in a range of settings, including civil and forensic psychiatric,
correctional, and general community settings. Hundreds of re-
search evaluations, including studies conducted in correctional
settings, support its reliability and validity (see Douglas et al.,
2014). The HCR-20 comprises 20 core items rated on a 3-level
scale divided across three subscales (Historical, Clinical, and Risk
Management). Evaluators assign a Summary Risk Rating (SRR) of
low, moderate, or high after consideration of the presence, mani-
festation, and individual relevance of the 20 risk factors as well as
any other pertinent case specific factors. SRRs reflect evaluators’
judgments about the anticipated likelihood of future violence and
the necessary level of intervention, management, or supervision
required to mitigate risk. Numerous studies show that these judg-
ments are as or more strongly related to violence compared with
the numeric use of the HCR-20 as well as other risk assessment or
psychopathy instruments (see Douglas, Hart, Groscup, & Litwack,
2013; Guy, Hart, & Douglas, in press).

Item-level data were available for a subset of cases (n � 750).
For the larger sample, modified HCR-20 SRRs were available that
were made using a locally adapted five-level scheme: Low, Low/
Moderate, Moderate, Moderate/High, and High. For some analy-
ses, the five-level ratings were recoded to reflect an adapted
three-level SRR scheme: Low (comprising cases initially rated as low
and low/moderate), Moderate (cases initially coded as moderate or
moderate/high), and High (cases initially coded as high). Evalua-
tors made “out” ratings on the Risk Management scale to reflect
considerations within a community context (vs. “in” ratings, re-
flective of risk while institutionalized). Total HCR-20 scores were
computed and included in analyses if at least 16 of the 20 items
were rated (total scores were computed strictly for research pur-
poses; when the HCR-20 is used for clinical decision-making,
evaluators should not sum item ratings to create a total score). At
the scale level, a maximum of two Historical scale items and one
item each on the Clinical and Risk Management scales could be
missing. Cases with an allowable number of missing items were
prorated.

Level of Service/Case Management Inventory (LS/CMI; An-
drews et al., 2004). The LS/CMI was developed to assess risk
for reoffending among probationers and parolees, but has demon-
strated validity with other types of correctional and forensic pop-
ulations (Andrews, Bonta, & Wormith, 2010). It contains 43
dichotomously scored items that sum to yield a total General
Risk/Need score. Items are organized conceptually on eight scales:

Criminal History, Education/Employment, Family/Marital, Lei-
sure/Recreation, Companions, Substance Abuse, Procriminal At-
titude/Orientation, and Antisocial Pattern. The LS/CMI total score
is used to assign individuals to a risk category: very low (0–4),
low (5–10), moderate (11–19), high (20–29), and very high (30�).
Evaluators can adjust the final risk rating based on professional
discretion. For the present study, we had access to total and scale
scores; item-level data and information about whether a profes-
sional override was applied were not available. Total scores were
prorated in limited circumstances using guidelines in the manual
(Andrews et al., 2004).

Psychopathy Checklist–Revised, 2nd Ed. (PCL-R; Hare,
2003). The PCL-R was developed to assess psychopathic per-
sonality disorder and has a strong research base demonstrating a
robust association with antisocial behavior (e.g., Guy, Edens,
Anthony, & Douglas, 2005; Yang, Wong, & Coid, 2010). It
contains 20 items rated on a three-point scale. We report on the
four facets, which represent two related components: interpersonal
(Facet 1) and affective (Facet 2) traits (together constituting Factor
1) and lifestyle impulsivity (Facet 3) and antisocial and socially
deviant lifestyle (Facet 4) aspects (together constituting Factor 2).
PCL-R total and scale scores, but not item-level data, were avail-
able. Evaluators prorated facet scores if one item was omitted; if
two or more items were omitted, the facet was not scored. Total
PCL-R scores were prorated if two or fewer items were omitted
from either Factor.

Outcome

The dependent variable was the BPH decision about parole
suitability. Three outcomes are possible: Parole Grant, Denial of
Parole (of varying lengths), and Stipulation of Parole (of varying
lengths). Lengths associated with denial and stipulation (akin to an
inmate making a no contest plea regarding parole unsuitability)
can range from one to 15 years. Outcomes of parole hearings were
coded from the BPH’s scheduling and tracking system.

Procedure

Risk assessments were completed by one of 46 psychologists
working for the Forensic Assessment Division (FAD), a division
with the BPH. Risk assessments are based on an interview with the
inmate and review of collateral information; the HCR-20, LS/CMI,
and PCL-R (and, if relevant, the Static-99) are completed as part of
routine practice. Senior Psychologist supervisors review all written
assessment reports and raw test scores. FAD evaluators are
doctoral-level licensed psychologists who work exclusively on
violence risk assessments of life-sentenced inmates for parole
suitability hearings. They typically possess some degree of training
and experience administering these or similar risk assessment
instruments before their employment with the FAD. Psychologists
with relatively less forensic experience are paired with veteran
psychologists for a 1-month mentorship period before conducting
assessments independently. All psychologists receive a minimum
of two days of didactic training on the PCL-R and HCR-20, and
two days of training on the LS/CMI. Psychologists thereafter
receive annual refresher training from experts in violence risk
assessment. In addition to these basic training activities, the ma-
jority of psychologists whose cases are included in the present
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sample participated in a peer review program designed to en-
hance interrater reliability through independent scoring of mul-
tiple case vignettes. Psychologists also receive annual evalua-
tions that include feedback regarding the profile of the risk
assessments they have completed (i.e., average scores on the
risk tools administered and distribution of categorical risk rat-
ings relative to their [anonymous] peers).

For the present study, three psychologists coded item-level data
from files for each of the four risk indices (the ORR, HCR-20,
LS/CMI, and PCL-R). These data were reviewed for accuracy by
a team comprising a psychologist, Senior Psychologist, and Chief
Psychologist. The team subsequently reviewed written reports to
obtain HCR-20 categorical ratings (not originally coded) and a
scheduling and tracking database to identify subsequent parole
decisions.

Results

Aim 1. What Is the Risk Profile of This Sample of
Life-Sentenced Inmates?

Psychologists rated most (78%) inmates as having a Low or
Moderate level of risk according to the FAD’s five-level Overall
Risk Rating (ORR) scheme. More specifically, the ORR profile
was as follows: Low (26.3%), Low/Moderate (18.7%), Moderate
(33.3%), Moderate/High (10.7%), and High (10.9%). Similarly,
among the 4,738 inmates with whom the HCR-20 was used, most
(85.8%) were given a Summary Risk Rating (SRR) of Low to
Moderate according to the BPH’s categorical scheme: Low
(31.8%), Low/Moderate (5.1%), Moderate (48.9%), Moderate/
High (2.9%), and High (11.3%). Recoding these risk categories
into the three-level HCR-20 SRR scheme according to the guide-
lines described above resulted in assignment of roughly half the
sample (51.8%) to the Moderate risk category (36.9%, Low;
11.3%, High). Using the total score cut-offs recommended in the
LS/CMI manual, percentages of the 5,187 inmates assigned to the
actuarially based LS/CMI risk categories were as follows: Very
Low (2.0%); Low (22.7%), Moderate (46.5%), High (18.3%); and
Very High (10.5%). Table 1 presents the central tendencies, dis-
persions, and percentile scores of the HCR-20, LS/CMI, and
PCL-R and their respective subscales.

Across the 10 items comprising the Historical scale (see Table
1), items with the lowest mean scores were H6 (Major Mental
Illness) and H7 (Psychopathy). Perhaps unsurprisingly given the
nature of the sample, the highest mean score was on H1 (Previous
Violence). Having a history of substance use problems (as indexed
by H5) also was relatively prevalent in this sample. On the Clinical
subscale, C1 (Lack of Insight) was most prevalent, and C4 (Im-
pulsivity) was least prevalent. Finally, on the Risk Management
subscale, R5 (Stress) and R2 (Exposure to Destabilizers) were the
most frequently identified risk factors. R3 (Lack of Personal Sup-
port) and R4 (Noncompliance with Remediation Attempts) were
relatively less common.

Aim 2. What Is the Relation Between the ORR and
Each of the Three Instruments?

To examine the association between evaluators’ ORR and the
HCR-20, LS/CMI, and PCL-R, we first computed Kendall’s tau-b

correlations (see Table 1), a nonparametric measure of rank cor-
relation that makes adjustments for ties. Values range between plus
and minus one, where �1 indicates perfect agreement or disagree-
ment, and 0 indicates no relationship. Generally, moderate to large
associations were observed between the ORR and all risk indices,
and all correlations were statistically significant (p � .001). Larg-
est correlations were observed for the HCR-20 5-level SRR (.81)
and 3-level SRR (.78). Correlations for the other HCR-20 indices
ranged from .55 (Risk Management scale; SE � .01; n � 4,762;
95% CI: .53–.57) to .73 (“total score”; SE � .01; n � 4,731; 95%
CI: .72–.75). Correlations for the LS/CMI indices ranged from .27
(Alcohol/Drug Problems scale; SE � .01; n � 4,750; 95% CI:
.24–.30) to .67 (General Risk/Needs Total; SE � .01; n � 4,753;
95% CI: .66–.69). Finally, correlations for the PCL-R ranged from
.37 (Arrogant and Deceitful Interpersonal Style facet; SE � .01;
n � 4,742; 95% CI: .35–.39) to .64 (Total; SE � .01; n � 4,706;
95% CI: .62–.66).

Next, we examined agreement in risk level classification be-
tween the ORR and the five-level HCR-20 SRR evaluators use in
practice, and between the ORR and actuarially based LS/CMI risk
category. Statistically significant differences were found for both
comparisons: HCR-20 SRR (�2 � 7359.97, df � 16, p � .001;
� � 1.25, p � .001) and LS/CMI (�2 � 4291.08, df � 16, p �
.001; � � .91, p � .001), although this is attributable in part to the
very large n. Focusing on “category mismatches,” wherein an
individual is classified as being at low risk according to one risk
index but at high risk according to the second index, only 6 (or
.01%) inmates with ORR classifications of Moderate/High had
HCR-20 SRR classifications of Low or Low/Moderate. Although
no inmates with HCR-20 SRRs of Low or Low/Moderate were
given an ORR of High, two inmates with Moderate/High HCR-20
SRRs had Low or Low/Moderate ORRs, and one inmate with a
High HCR-20 SRR had a Low/Moderate ORR.

Considerably more mismatches were observed between the
ORR and the LS/CMI actuarial risk categories. Of the 538 inmates
in the Very High LS/CMI category, 60 had an ORR of Low and 30
had an ORR of Low/Moderate, representing 16.8% of the 538
inmates with Very High LS/CMI risk classifications. Serious mis-
matches in the other direction were less frequent. Of the 1,178
inmates with LS/CMI classifications of Low, only 7 had an ORR
of Moderate/High (n � 6) or High (n � 1), representing less than
1% of individuals in the Low LS/CMI category. No inmates with
LS/CMI classifications of Low had ORRs of Moderate/High or
High.

Aim 3. What is the Nature and Magnitude of the
Association Between Each of the Risk Indices,
Including Subscales and Items, and Parole
Suitability Decisions?

We used several analytic strategies to evaluate the associa-
tion between the risk indices and parole suitability decision. We
present these results below for each risk index in turn: ORR,
HCR-20, LS/CMI, and PCL-R. For each risk index, we report
the distribution of ratings or scores on the index as a function
of suitability decision and a test of statistical significance via
chi-square. We also present the correlation (Kendall’s tau-b)
and Area Under the Curve (AUC) of the receiver operating
characteristic analysis for each risk index, as well as Cohen’s d
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values for each numerical risk index (see Table 2). AUC values
indicate the probability that a score on the measure drawn at
random from the group of parole grantees will be lower than a
score drawn at random from the group of inmates not granted
parole. AUC values can range from 0 (perfect negative predic-
tion) to 1.0 (perfect positive prediction), with .50 indicating
chance prediction. A rough interpretive guide is: small, below
.7; moderate, .70 to .75; and large, above .75 (see, e.g., Doug-
las, Yeomans, & Boer, 2005; Rice, 1997). Cohen’s d represents
the difference between two means divided by a standard devi-
ation for the data. Generally, d values of around .20 are con-
sidered small, .50 medium, and .80 large (Cohen, 1992). Be-
cause our sample size was so large, we focused our analyses and
interpretation of the data using effect sizes rather than tests of
statistical significance. In addition, for the HCR-20, LS/CMI,
and PCL-R, we report results of separate logistic regression

analyses in which the instrument’s subscales were entered into
a model using direct entry procedures to examine the magnitude
of their contributions to predicting parole suitability decisions.
We conclude this section by reporting results of partial point
biserial correlations to examine the unique contribution of each
tool for predicting parole suitability decision and logistic re-
gression analyses to investigate the relative power of the HCR-
20, LS/CMI and PCL-R for predicting BPH parole suitability
decisions when examined concurrently. Before investigating
the predictive validity of the risk indices, we first examined the
prevalence of outcomes of the BPH’s parole suitability deci-
sions.

Base rates of parole suitability decisions. Of the 4,589
inmates for whom data on the outcome variable of interest were
available, parole was granted to 11.2% (n � 515). Many in-
mates stipulated to the parole suitability decision (20.5%; n �

Table 1
Descriptive Characteristics of the Instruments and Their Concurrent Validity With ORR

Risk index (max. possible score) na M (SD) Range

Percentile

� (n)25th Mdn 75th

HCR-20 “total score” (40) 4,781 17.82 (7.09) 0–40 13 17 23 .73
Historical scale (20) 4,771 10.29 (3.97) 0–20 7 10 13 .57

H1, Previous Violence 750 1.94 (.32) 0–2 2 2 2
H2, Young Age First Violent Incident 750 1.40 (.63) 0–2 1 1 2
H3, Relationship Instability 739 1.05 (.82) 0–2 0 1 2
H4, Employment Problems 748 .68 (.74) 0–2 0 1 1
H5, Substance Use Problems 750 1.41 (.82) 0–2 1 2 2
H6, Major Mental Illness 749 .35 (.70) 0–2 0 0 0
H7, Psychopathy 750 .40 (.62) 0–2 0 0 1
H8, Early Maladjustment 750 1.21 (.86) 0–2 0 2 2
H9, Personality Disorder 750 1.21 (.88) 0–2 0 2 2
H10, Prior Supervision Failure 750 1.14 (.95) 0–2 0 2 2

Clinical scale (10) 4,762 2.71 (2.34) 0–10 1 2 4 .58
C1, Lack of Insight 748 1.19 (.76) 0–2 1 1 2
C2, Negative Attitudes 749 .49 (.72) 0–2 0 0 1
C3, Active Symptoms Major Mental

Illness 749 .18 (.52) 0–2 0 0 0
C4, Impulsivity 749 .41 (.65) 0–2 0 0 1
C5, Unresponsive to Treatment 750 .74 (.77) 0–2 0 1 1

Risk Management scale (10) 4,762 4.81 (2.42) 0–10 3 5 7 .55
R1, Plans Lack Feasibility 749 .95 (.76) 0–2 0 1 2
R2, Exposure to Destabilizers 750 1.44 (.63) 0–2 1 2 2
R3, Lack of Personal Support 750 .60 (.72) 0–2 0 0 1
R4, Noncompliance With Remediation 750 .65 (.75) 0–2 0 0 1
R5, Stress 750 1.50 (.59) 0–2 1 2 2

LS/CMI total score (43) 4,753 15.03 (6.30) 0–36 10 14 19 .67
Criminal History scale (8) 4,752 5.07 (2.00) 0–8 3 6 7 .41
Education/Employment scale (9) 4,751 1.74 (1.93) 0–9 0 1 2 .43
Family/Marital scale (4) 4,746 1.20 (1.05) 0–4 0 1 2 .30
Leisure/Recreation scale (2) 4,737 .76 (.85) 0–2 0 0 2 .44
Companions scale (4) 4,746 2.77 (1.16) 0–4 2 3 4 .32
Alcohol/Drug Problems scale (8) 4,750 1.38 (.98) 0–8 1 2 2 .27
Procriminal Att./Orientation scale (4) 4,751 .86 (1.13) 0–4 0 0 1 .48
Antisocial Pattern scale (4) 4,738 1.28 (1.21) 0–4 0 1 2 .59

PCL-R total score (40) 4,706 14.17 (6.81) 0–35 9 14 19 .64
Arrogant/Deceitful Interpersonal Style (8) 4,742 2.03 (2.01) 0–8 0 2 3 .37
Deficient Affective Experience (8) 4,739 3.75 (2.31) 0–8 2 4 5 .46
Impulsive/Irresponsible Behavioral Style (10) 4,742 4.04 (2.36) 0–10 2 4 6 .52
Antisocial (10) 4,710 4.34 (2.77) 0–10 2 4 6 .45

Note. HCR-20 � Historical, Clinical, Risk Management-20; LS/CMI � Level of Service/Case Management Inventory; PCL-R � Psychopathy
Checklist-Revised.
a Sample sizes vary by risk index; data were reported when available for any case (item level data were available for only a subset of cases in the sample).
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943), but most were denied parole (68.2%; n � 3,131). In the
analyses reported below, stipulations to and denials of parole
are collapsed into a single category of ‘not granted parole’
(88.8%, n � 4,074).

ORR. The ORR was significantly associated with parole suit-
ability decision, �2 � 594.30 (df � 4), p � .001; � � .36, p �
.001; n � 4, 584, 95% CI: .34–.38. There was an 80% chance that
a randomly selected inmate not granted parole was assigned a
higher ORR than a randomly selected paroled inmate (AUC � .80,
SE � .009, p � .001, CI: .78–.82). The correlation between ORR
and parole suitability decision was .31, p � .001; SE � .01; n �
4,584; 95% CI: .28–.34. Of the 4,584 inmates for whom data on
both ORR and parole suitability decision were available, 1,294
were rated as Low risk. Of these 1,294 inmates, 369 (28.5%) were
granted parole and 925 (71.5%) were not granted parole. Corre-
sponding rates for the other ORR levels were: Low/Moderate (n �
95 or 10.6% granted parole; n � 800 or 89.4% not granted parole);
Moderate (n � 47 or 3.1% granted parole; n � 1,454 or 96.9% not
granted parole); Moderate/High (n � 3 or 0.7% granted parole;
n � 448 or 99.3% not granted parole); and High (none of the 443
inmates were granted parole).

Next, we considered the same data but from the perspective of
the percentage of inmates at each ORR level as a function of parole
suitability decision. Of the 4,584 inmates for whom data on ORR
and parole suitability decision were available, 514 were granted
parole. Of those 514, most (n � 369; 71.8%) were rated as being
at Low risk. The ORR levels of the remaining 145 inmates granted
parole were: Low/Moderate (n � 95; 18.5%), Moderate (n � 47;
9.1%), and Moderate/High (n � 3; 0.7%). There was relatively

more variability in the ORRs assigned to the 4,070 inmates not
granted parole: Low (n � 925; 22.7%), Low/Moderate (n � 800;
19.7%), Moderate (n � 1,454; 35.7%), Moderate/High (n � 448;
11%), and High (n � 443; 10.9%).

The BPH has discretion regarding the length of time allowed
until an inmate denied parole might have a subsequent parole
hearing (“denial length”). As a more nuanced investigation of the
relation between ORR and suitability decision, we examined the
association between ORR and length of denial period. Proportion-
ately fewer inmates given longer lengths of denials were at Low
risk compared with inmates given shorter lengths of denial.
Lengths of denial among the 2,768 inmates denied parole were as
follows: one year (n � 18); two years (n � 29); three years (n �
1,185); four years (n � 6); five years (n � 738); seven years (n �
416); 10 years (n � 265); and 15 years (n � 111). There was a
significant, moderately sized, positive correlation between ORR
and length of denial (� � .37, p � .001; SE � .01; n � 2,768; 95%
CI: .34–.40).

HCR-20. Both the HCR-20 three-level SRR (�2 � 377.03,
df � 2, p � .001; � � .30, p � .001; � � 28, p � .001; n � 4243)
and five-level SRR (�2 � 395.38, df � 4, p � .001; � � .31, p �
.001; � � 28, p � .001; n � 4243) were significantly associated
with parole suitability decision. Considering the three-level SRR,
among inmates granted parole, most had a Low SRR (80.2%). One
inmate (.2%) rated as being at High risk was granted parole.
According to the BPH’s five-level SRR scale, among inmates
granted parole, most also had a Low (73.3%) or Low/Moderate
(6.9%) SRR. AUC values for the HCR-20 three-level SRR (.74;
95% CI: .72–.77), five-level SRR (.75; 95% CI: .73–.77), and

Table 2
Association of the HCR-20, LS/CMI, and PCL-R With Parole Suitability Decision

Risk index
Max.

possible

Parole suitability decision

Cohen’s d �a AUCa 95% CI

Not granted Granted

M SD M SD

HCR-20 5-level SRR — — — — — — .28 .75 .73–.77
HCR-20 3-level SRR — — — — — — .28 .74 .72–.76
HCR-20 “total score” 40 18.15 6.95 11.78 4.44 1.09 .25 .78 .76–.78

Historical scale 20 10.40 3.95 8.10 3.41 .62 .16 .67 .76–.69
Clinical scale 10 2.83 2.31 .76 1.15 1.13 .28 .79 .77–.81
Risk Management scale 10 4.92 2.39 2.94 1.52 .99 .24 .75 .73–.77

LS/CMI risk category — — — — — — .22 .71 .70–.74
LS/CMI total score 43 15.29 6.22 10.17 4.06 .97 .23 .75 .73–.77

Criminal History scale 8 5.11 1.99 4.28 2.01 .41 .11 .62 .59–.64
Education/Employment scale 9 1.78 1.93 .71 .99 .70 .19 .68 .66–.71
Family/Marital scale 4 1.23 1.07 .86 .88 .38 .10 .60 .57–.62
Leisure/Recreation scale 2 .79 .85 .21 .54 .81 .21 .69 .67–.71
Companions scale 4 2.80 1.14 2.26 1.19 .46 .13 .62 .60–.65
Alcohol/Drug Problems scale 8 1.38 .98 1.13 .86 .27 .07 .56 .54–.59
Procriminal Attitude/Orientation scale 4 .90 1.14 .16 .50 .84 .22 .70 .68–.72
Antisocial Pattern scale 4 1.32 1.21 .55 .81 .75 .19 .68 .66–.71

PCL-R total score 40 14.45 6.70 9.36 5.30 .84 .20 .73 .70–.75
Arrogant and Deceitful Interpersonal Style facet 8 2.11 2.02 1.01 1.37 .64 .15 .65 .63–.68
Deficient Affective Experience facet 8 3.85 2.28 2.27 1.93 .75 .19 .70 .68–.73
Impulsive and Irresponsible Behavior Style facet 10 4.07 2.33 2.79 1.95 .60 .15 .66 .64–.68
Antisocial facet 10 4.40 2.77 3.20 2.52 .45 .12 .63 .60–.65

Note. HCR-20 � Historical, Clinical, Risk Management-20; LS/CMI � Level of Service/Case Management Inventory; PCL-R � Psychopathy
Checklist-Revised. � � Kendall’s tau-b correlation; AUC � Area Under the Curve (all results were statistically significant, p � .001); SE � Standard Error;
CI � Confidence Interval.
a All values in the column were statistically significant, p � .001. All Standard Errors for � and AUC � .01.
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“total score” (.78; 95% CI: .76–.80) were large. Among the
HCR-20 scales, the smallest effect sizes were observed for the
Historical scale (� � .16, SE � .01; d � .62; AUC � .67, 95% CI:
.64–.69), and generally were moderate in magnitude (Cohen,
1992). The Clinical scale had the largest effect sizes (� � .28,
SE � .01; d � 1.13; AUC � .79, 95% CI: .77–.81).

To examine the collective contribution to parole suitability
decisions of the HCR-20 scales, we used direct entry procedures in
logistic regression. Entering scores for the three scales together
was predictive of denial/stipulation, Model �2(df � 3) � 576.02,
p � .0001, 	2 LL � 2441.565, Negelkerke R2 � .25. Consistent
with the pattern of results observed thus far for the HCR-20, the
Clinical scale had the largest effect size (eb � 1.80; Historical,
eb � 1.06; Risk Management, eb � 1.24). The exponentiated
coefficient (eb) indicates the change in the odds as the predictor
that corresponds to it increases by one, controlling for other
variables in the analysis. eb values of 1.00 indicate no association
between the predictor and the odds; values greater that 1.00 indi-
cate that as the predictor increases, so too do the odds; and values
of less than 1.00 convey that as the predictor increases, the odds
decrease. Values for all three scales were significant (p � .001).
There was a similar pattern of results when forward conditional
entry procedures were used, with the Clinical scale continuing to
demonstrate the largest effect size.

Item-level data were available only for the HCR-20. As a
preliminary step to explore the prevalence of individual HCR-20
risk factors among inmates granted parole, we visually present the
distribution of item ratings for each of the 20 core HCR-20 items
in Figure 1. Figure 1 indicates that roughly 80% or more of
inmates granted parole had ratings of ‘0’ on the following items:
Major Mental Illness, Psychopathy, Negative Attitudes, Active
Symptoms of Major Mental Illness, Impulsivity, and Noncompli-
ance with Remediation Attempts.

LS/CMI. The actuarial risk category was associated with pa-
role suitability decision, �2 � 306.04 (df � 4), p � .001, n �
4,586; � � 26, p � .001. Among inmates granted parole, the
majority (57%) was classified in the Low or Very Low risk

categories. However, several inmates classified as High (n � 10,
2%) or Very High (n � 29, 5.7%) risk were granted parole. AUC
values for the LS/CMI risk category (.71; 95% CI: .68–.73) and
General Risk/Need total score (.75; 95% CI: .73–.77) were large.
At the subscale level, the largest differences in mean scores be-
tween inmates granted and not granted parole were on Procriminal
Attitude/Orientation (d � .84), Leisure/Recreation (d � .81), and
Antisocial Pattern (d � .75). The LS/CMI scales with smallest d
values were Alcohol/Drug Problems, (d � .27), Family/Marital
(d � .38), and Criminal History (d � .41). AUC values across the
LS/CMI scales ranged from .56 (Alcohol/Drug Problems; 95% CI:
.54–.59) to .70 (Procriminal Attitude/Orientation; 95% CI: .68–
.72).

When the LS/CMI subscales were entered via direct entry into
a logistic regression model, six of the eight predictors together
were predictive of parole denial and/or stipulation, �2(df � 8) �
484.997, p � .001, 	2 LL � 2501.432, Negelkerke R2 � .214.
Alcohol/Drug Problems and Family/Marital scales were not sta-
tistically significant. In descending order of magnitude, odds ratios
for the scales were as follows: Procriminal Attitudes (eb � 2.36),
Leisure/Recreation (eb � 1.85), Education/Employment (eb �
1.35), Antisocial Pattern (eb � 1.16), Companions (eb � 1.12),
Criminal History (eb � 1.06), Alcohol/Drug Problems (eb � 1.10),
and Family/Marital (eb � 1.08). Forward conditional entry proce-
dures produced a statistically significant model comprising the
same six scales; in the final model, Procriminal Attitudes also had
the largest odds ratio.

PCL-R. Of the total scores for the three instruments studied,
the PCL-R yielded the smallest standardized mean difference
between the mean total scores of inmates granted versus not
granted parole (d � .84), although it was still large in magnitude.
AUC values for the four PCL-R facets ranged from .63 (Antiso-
cial; 95% CI: .60–.65) to .70 (Deficient Affective Experience;
95% CI: .68–.72). Using direct entry procedures, all PCL-R scales
together were predictive of parole denial/stipulation, Model
�2(df � 4) � 297.653, p � .0001, 	2 LL � 2688.048, Negelkerke
R2 � .134. In descending order of magnitude, odds ratios for the

Figure 1. Distribution of HCR-20 item ratings (0, 1, or 2) among inmates granted parole. Note. Data are for
the subset of 81 inmates who were granted parole and for whom HCR-20 item-level data were available. H1 �
Previous Violence, H2 � Young Age First Violent Incident, H3 � Relationship Instability, H4 � Employment
Problems, H5 � Substance Use Problems, H6 � Major Mental Illness, H7 � Psychopathy, H8 � Early
Maladjustment, H9 � Personality Disorder, H10 � Prior Supervision Failure, C1 � Lack of Insight, C2 �
Negative Attitudes, C3 � Active Symptoms of Major Mental Illness, C4 � Impulsivity, C5 � Unresponsive to
Treatment, R1 � Plans Lack Feasibility, R2 � Exposure to Destabilizers, R3 � Lack of Personal Support, R4 �
Noncompliance with Remediation Attempts, R5 � Stress.
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facets were: Deficient Affective Experience (eb � 1.27), Arrogant
and Deceitful Interpersonal Style (eb � 1.14), Impulsive and
Irresponsible Behavior Style (eb � 1.11), and Antisocial (eb �
1.09). A forward conditional entry model was statistically signif-
icant and included all four facets. In the final model, the Deficient
Affective Experience facet also had the largest odds ratio.

Comparison of instruments. Given that the information from
the HCR-20, LS/CMI, and PCL-R all contributed to the evalua-
tor’s final ORR, it was impossible to examine the extent to which
any of the instruments added to the predictive capacity of the ORR
given the expected conflation. Therefore, we chose to investigate
the relative power of the HCR-20, LS/CMI, and PCL-R for pre-
dicting BPH parole suitability decisions, examining the instru-
ments as they were intended for use in practice (i.e., using risk
categories of the HCR-20 and LS/CMI).

We examined the zero order and partial point biserial correla-
tions (rpb, controlling for the variance of other relevant indices) to
understand the unique contribution of each tool for predicting
parole suitability decisions. To do so, we focused on any change
between the zero-order correlation and the partial correlation, the
latter representing the association between the index and parole
decision that is not attributable to its shared variance with the other
(controlled) indices (i.e., its unique association with parole deci-
sions). For the 3-level HCR-20 SRR, once the association of the
other two indices was removed, its correlation with parole suit-
ability decision changed from .28 to .13, p � � .001. For the
BPH’s 5-level HCR-20 SRR, once the association of the LS/CMI
risk category and PCL-R total score were removed, its correlation
with parole outcome changed from .29 to .14, p � � .001. The
LS/CMI risk category’s correlation with suitability decisions de-
creased from .25 to .07, p � � .001. Finally, the correlation for the
PCL-R total score decreased from .24 to .03, p � .04. These results
suggest that the HCR-20 SRR (both three- and five-level schemes)
retained relatively more unique association with parole suitability
decisions after removing the impact contributed by the other risk
indices compared with the LS/CMI and PCL-R. Following proce-
dures recommended by Steiger (1980), each pair of partial corre-
lations was found to be statistically significantly different from one
another, p � .001.

We used logistic regression to examine the relative contribution
of the instruments to predict parole suitability decisions, entering
the three-level HCR-20 SRR, LS/CMI risk category, and PCL-R
total score using forward conditional stepwise entry. HCR-20 SRR
entered first, followed by the LS/CMI risk category, with the
PCL-R total score on the final step. Each step produced a statis-
tically significant model (in the final model, �2 � 424.75, df � 3,
p � .001, 	2 LL � 2456.907, Negelkerke R2 � .194), and Wald
statistics for all indices were significant at every step. When on its
own in the model in the first step, the HCR-20 SRR had an odds
ratio (eb) of 6.87, meaning that for every one step increase on the
SRR rating (i.e., from low to moderate, and from moderate to
high), there was a near sevenfold increase in the odds of not being
granted parole. The odds ratio for the 3-level HCR-20 SRR de-
creased with the addition of the LS/CMI on step two to 4.59 and
on step 3 with the addition of the PCL-R to 4.09. The odds ratios
associated with the LS/CMI risk category were relatively smaller
than those for the HCR-20 SRR and demonstrated the same pattern
of decreasing magnitude with the addition of the PCL-R (from
eb � 1.67 on step 2 to eb � 1.52 on step 3). The eb for the PCL-R

in the final step was 1.02, indicating a very minor role in the
explanation of parole decisions.

When the five-level HCR-20 SRR was used, a slightly different
pattern of findings emerged. In this model, the PCL-R did not enter
on either of the two steps. The final model was significant, �2 �
423.83, df � 2, p � .001; 	2 LL � 2457.836, Negelkerke R2 �
.194). The odds ratio (eb) for the 5-level HCR-20 SRR decreased
when LS/CMI entered on step two from 7.01 to 4.81. The odds
ratio (eb) for the LS/CMI when it entered on the final/second step
was 1.57.

Finally, to examine the relative contributions of the instruments
to predicting parole suitability decisions, we entered all 15 sub-
scales (three HCR-20 scales, eight LS/CMI scales, and four PCL-R
facets) into a forward conditional stepwise entry multiple regres-
sion model. The HCR-20 Clinical scale entered first, with an odds
ratio (eb) of 2.09, meaning that for every unit increase on the
Clinical scale score, there was a 2.09 greater odds of not being
granted parole. In sequential order, scales that entered on subse-
quent steps were: HCR-20 Risk Management, LS/CMI Education/
Employment, LS/CMI Leisure/Recreation, LS/CMI Antisocial
Pattern, Procriminal Attitude/Orientation, and LS/CMI Criminal
History. No PCL-R facets entered on any step. The variables and
their odds ratios in the final, 8th step were: HCR-20 Clinical (eb �
1.58), LS/CMI Procriminal Attitude/Orientation (eb � 1.42), Lei-
sure/Recreation (eb � 1.36), Employment/Education (eb � 1.22),
HCR-20 Risk Management (eb � 1.17), and Criminal History
(eb � 1.08). The final model was significant, �2 � 601.29, df � 6,
p � .001, 	2 LL � 2368.375, Nagelkerke � .26. We reran the
logistic regression with H7 omitted from the Historical scale to
avoid conflation with PCL-R scores in the model, restricting our
analyses to the 750 cases for which item-level HCR-20 data were
available. Again, the HCR-20 Clinical scale entered first (eb �
1.62). Only the Risk Management scale entered on the second step.
The final model was significant, �2 � 54.836, df � 2, p �
.001, 	2 LL � 416.087, Nagelkerke � .16; n � 599, and con-
tained only the Clinical (eb � 1.50) and Risk Management (eb �
1.19) scales.

Discussion

This large-scale study of parole eligible life sentenced inmates
was designed (a) to provide a risk profile for this population; (b) to
explore the correlations between three instruments (HCR-20, LS/
CMI, and PCL-R) and clinicians’ overall ratings of risk (ORR);
and (c) to assess the association between these indices and deci-
sions of the parole board.

Risk Profile of Life-Sentenced Inmates

Across the four risk indices studied, the majority of this large
sample of lifers was considered to be at Low to Moderate risk, with
approximately 22% being considered at High or Moderate/High
risk by clinicians’ ORR. Using the actuarially based LS/CMI
categorical risk classification, more inmates were designated to be
at High or Very High risk compared with the HCR-20 SRR. No
other studies of similar populations are available for comparison
with our results.

Although these group level data indicate that, overall, this
sample of lifers was at relatively low to moderate risk for future
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violence, every risk assessment should be an individualized eval-
uation. Moreover, risk by definition is context-dependent and
therefore it would be inaccurate to offer in absolute terms a risk
profile for this (or any other) type of population. Among other
factors, estimates of risk for violence will be affected by the
opportunities or pitfalls that the evaluator reasonably foresees in
the inmate’s immediate future following release. As such, although
different samples of lifer populations studied subsequently also
may be shown to be at relatively Low risk, such a finding should
not be expected automatically on the basis of our findings.

The PCL-R scores and item-level HCR-20 data indicate there
were relatively low rates of psychopathy and severe mental illness,
in contrast to findings from general correctional populations. For
example, in a systematic review of the prevalence of mental
disorders in prisoners from 62 studies completed in 12 Western
countries, Fazel and Danesh (2002) observed considerable vari-
ability across individual studies, but confirmed earlier findings
(e.g., Blaauw, Roesch, & Kerkhof, 2000) that the prevalence of
mental disorder among correctional samples tends to be substan-
tially elevated compared to rates in the general community popu-
lation. This finding, however, appears not to generalize to individ-
uals who have been incarcerated continuously for lengthy periods.
On the other hand, in the present sample there was a high rate of
personality disorder and history of substance abuse (as indexed by
the HCR-20), which is consistent with data from other correctional
samples and settings (e.g., Proctor, 2012; Slade & Forrester, 2013).

Concordance Between the ORR and the
HCR-20, LS/CMI, and PCL-R

All instruments’ indices correlated moderately or strongly with
the ORR, with the largest correlation being with the HCR-20 SRR.
Moreover, there was extremely strong agreement between cate-
gorical risk classifications using the ORR and HCR-20 SRR,
which should be expected given that the same clinician determines
both ratings. By contrast, although there was a robust positive
correlation between the ORR and the LS/CMI, substantial category
mismatches were observed for the risk group classifications. These
major discrepancies almost always occurred in the direction of the
actuarial LS/CMI rating being higher than the ORR.

Given roughly similar coverage in terms of general content
domain between the HCR-20 and LS/CMI (also see Kroner, Mills,
& Reddon, 2005), the stronger agreement between the ORR and
HCR-20 SRR relative to that between the ORR and the LS/CMI
categories may be attributable to the structured discretion the
HCR-20 provides to the clinician to consider the relevance of the
various risk domains to the individual evaluee. Data on profes-
sional overrides of the LS/CMI were not available for this sample,
and so we were unable to investigate whether final estimates of
risk based on the LS/CMI as it is intended to be used in practice
(i.e., with allowance for professional discretion) would have nar-
rowed the gap observed here. Another possible explanation for the
relatively greater discrepancy between risk classifications of the
ORR versus LS/CMI is that the latter was developed to assess risk
for general recidivism, whereas the ORR reflects a judgment about
likelihood of future violence. Importantly, our data do not permit
conclusions about the comparative accuracy of the indices’ risk
estimates in terms of predictive validity for future violence, and we

therefore could not determine whether the LSI/CM overestimates
risk, or whether the ORR is an underestimate.

Association Between Risk Indices
and Parole Suitability Decisions

The BPH’s decisions about parole suitability were aligned
strongly with evaluators’ overall judgments about risk for violence
in that rates of parole denial/stipulation increased in the expected
manner at each successive increase in ORR level. None of the 443
inmates classified at the highest ORR category were granted
parole, and the majority—71.8%—of the 514 inmates granted
parole was judged to be at Low risk. Nonetheless, the parole board
was more conservative (i.e., less likely to grant parole) than the
structured professional ratings, in that the majority of inmates rated
as being at Low risk were denied parole (71.5%). Of course, low
risk is not synonymous with no risk. Moreover, by law the BPH
must take into consideration factors other than risk for future
violence when making decisions about release to the community.
Overall, our findings suggest the BPH’s parole decisions were
consistent with data from instruments well validated for predicting
future violence, particularly the HCR-20.

Having established that there was a robust association between
all global risk indices and parole suitability decisions, we next
investigated which risk factor content domains were most strongly
related to parole suitability decisions. Although research typically
shows strong associations between criminal history and reoffend-
ing, in the present sample all risk indices’ criminal history vari-
ables demonstrated little utility for discriminating between inmates
granted or denied parole. Because serious criminal histories likely
are prevalent among lifers, this factor may not have been influen-
tial on parole board members’ decision-making. Risk factors with
relatively smaller associations with BPH decisions included a
history of family or marital issues and substance use problems, the
latter being consistent with findings reported by Weisberg et al.
(2011).

The robust association between parole suitability decision and
scores on the HCR-20 Clinical and Risk Management scales is
consistent with regulatory guidelines. For example, California
Code of Regulations Title 15 outlines several suitability and un-
suitability factors, many of which are dynamic factors similar to
those on the C Scale, or contextual variables similar to the R Scale
that would be relevant to life in the community following release
from prison (e.g., signs of remorse, having realistic plans for
release). Regulations also describe other information that may be
considered, including past and present mental “attitudes toward the
crime,” which courts have interpreted broadly to include the in-
mate’s insight into his or mental state and violent behaviors.
HCR-20 item-level data suggested that individuals who were
granted parole tended not to have problems with or a history of
negative attitudes, complying with remediation attempts, major
mental illness, and psychopathic personality traits (including im-
pulsivity). Our findings also are consistent with Liem and Rich-
ardson’s (2014) observation that the key difference between the 67
lifers who did or did not desist from crime was the degree to which
they possessed self-awareness and a capacity to act independently
of social forces and to accept responsibility for past failures and
future conduct. In our sample, in addition to the mainly dynamic
factors of the HCR-20, parole denial was associated with procrimi-
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nal attitudes and problems with leisure/recreation and employ-
ment/education (as indexed by the LS/CMI).

Of the four PCL-R facets, Deficient Affective Experience had
the strongest relation with parole decisions, but none were related
to parole decisions once considered together in a model with
dynamic risk factors as indexed by the HCR-20. Although inter-
preting the contribution of the PCL-R to parole board decisions is
confounded by the fact that analyses of the HCR-20 Historical
scale included item H7 (Psychopathy), our results suggest that the
PCL-R had a negligible impact on BPH decisions compared with
the other risk indices. There is substantial overlap between the
constructs represented on the PCL-R and HCR-20 (and to a lesser
extent, the LS/CMI), such as impulsivity, instability, hostility,
substance use problems, and so forth. Therefore, we interpret our
findings regarding the apparent smaller contribution of the PCL-R
to parole suitability decisions to be reflective of the fact that
important constructs tapped by the PCL-R likely would have been
considered via assessment using the HCR-20. Analyses using the
smaller subset of inmates for whom H7 could be omitted con-
firmed this interpretation, as does recent research on the relative
predictive validity of these instruments (Guy, Douglas, & Hendry,
2010).

Issues about content overlap between the HCR-20 and PCL-R
notwithstanding, it should be noted that higher PCL-R scores were
associated with lower parole grant rates. This finding is consistent
with research on a forensic psychiatric sample in which the pres-
ence of psychopathic traits was among the most important factors
associated with a decision to not release insanity acquitees
(Manguno-Mire, Thompson, Bertman-Pate, Burnett, & Thompson,
2007). On the other hand, our finding contrasts with those of
Porter, ten Brinke, and Wilson (2009), who retrospectively studied
310 male federal inmates in Canada and found that release appli-
cants with higher PCL-R scores were 2.5 times more likely to be
granted parole than individuals below the diagnostic “threshold”
for psychopathy. As one of the characteristics of psychopathy is a
superficial, nongenuine presentation, a possible explanation of
Porter et al.’s finding is that prisoners with high traits of psychop-
athy presented “well” to the Parole Board, essentially deceiving
Board members (who were not given PCL-R scores) into believing
they were good candidates for release. In our cohort, the thorough
clinical work-up, which included assessment of psychopathy, was
presented to the BPH. Thus, it could be expected that the BPH
would be less likely to perceive individuals with more psycho-
pathic traits and nongenuine presentations as being credible. This
provides support for a practice model and policy in which struc-
tured, comprehensive assessments of violence risk are provided to
parole suitability decision-makers.

Limitations

Because we are reporting on field data that amassed during the
course of real-world practice, interrater reliability data were not
available. Concerns about the field reliability of violence risk
assessments tools emerged in light of reports that the PCL-R and
Static-99 may have lower rater agreement when used by clinicians
in practice than by trained raters for research (e.g., Boccaccini,
Murrie, Rufino, & Gardner, 2013; Miller, Kimonis, Otto, Kline, &
Wasserman, 2012). Despite the finding that perceived subjectivity
of item rating guidelines is associated with poor agreement on the

PCL-R and HCR-20 (Rufino, Boccaccini, & Guy, 2011), several
studies indicate acceptable interrater agreement among practitio-
ners in the field using SPJ measures (Belfrage, 1998; Guy, Per-
rault, & Vincent, 2014; Penney, McMaster, & Wilkie, 2014; Vin-
cent, Guy, Fusco, & Gershenson, 2011). Strong agreement also has
been reported for field assessments using the LSI-R (Manchak et
al., 2008). Nevertheless, given the many influences on rater agree-
ment, it is likely that interrater reliability for the tools in this
study—particularly the PCL-R—could have been lower than re-
sults from controlled research investigations.

Another limitation relates to the obstacles presented by studying
system outcomes as they occur naturally in practice. That is,
because the findings from the PCL-R and risk indices were pro-
vided to the BPH, we cannot determine whether these factors
actually influenced parole suitability decisions, or whether they
merely were correlated with the decision for another reason—
perhaps because they tapped into the types of concerns considered
by the BPH Commissioners (15 California Code of Regulations §
2281(d)). Nonetheless, our findings suggest that the kinds of data
that can be provided by psychologists utilizing structured ap-
proaches to violence risk assessment are relevant to parole
decision-making. This was true not only for decisions about parole
suitability, but also for determining the length of denial for indi-
viduals not granted parole. When one considers findings from
earlier studies that parole board members often did not consider
information provided by caseworkers (e.g., Holland, Holt, &
Brewer, 1978), the present results provide validation of the poten-
tial positive impact of implementing validated, empirically based
structured risk assessment instruments for release decision-
making.

Future Directions

Our research findings lead naturally to several questions of key
relevance for clinical practice and policy. Which risk assessment
instruments are most useful for decision-making about parole
suitability for lifers? Which provide the most guidance for making
empirically guided, feasible recommendations for risk manage-
ment strategies tailored to the specific parolee that a parole officer
or others could reasonably implement? Does facilitation of recom-
mended risk management strategies prevent violence? These ques-
tions are especially critical to address given that several states in
addition to California are contemplating adoption of various ap-
proaches to assessing risk among similarly situated long-term
inmates. These approaches tend to be agency-specific, actuarial in
nature, devoid of clinical input, and heavily weighted toward
historic risk. In our opinion, investigation of purely actuarial tools
(even those containing dynamic factors) to answer these types of
practice and policy questions would be of negligible benefit be-
cause of their limitations related to issues such as sample-
dependency, fluctuating probability estimates across samples and
settings, and lack of individualized assessment approach, among
other issues (see Douglas, Hart, et al., 2013). Our findings dem-
onstrate the important contribution of dynamic risk factors (Doug-
las & Skeem, 2005) and therefore may offer timely guidance to
states tasked with making decisions with high stakes for public
safety and inmates’ individual liberties. Without consideration of
the recent status and relevance of dynamic risk factors, and with
undue reliance on static risk factors present at the time of an index
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offense that may have occurred 20 years prior, there may be a
danger of overestimating risk relative to observed and theorized
base rates of violence among this unique population. As such,
future research that examines the utility of violence risk assess-
ment instruments that contain dynamic risk factors and operate
within a prevention-focused paradigm that builds or capitalizes on
lifers’ existing strengths to support community reintegration is
needed.

Conclusions

A key public policy question centers on whether routine use of
empirically validated, structured risk assessment instruments re-
sults in parole being given to the “right” people—that is, to
individuals whose risk of reoffending can be managed safely in the
community. This is the first study to look at the consistency of
thousands of parole suitability decisions from the country’s largest
correctional system and psychologists’ risk ratings with contem-
porary risk assessment instruments. Our findings suggest that
inmates who were granted parole during this study were, by and
large, at relatively lower risk than individuals not granted parole.
Moreover, evaluators’ overall judgments about risk for future
violence were informed by empirically validated tools, and the
parole board appeared to be influenced by evaluators’ judgments
about violence risk. These results are encouraging in that they
suggest California’s BPH is engaging in empirically supported
release decision-making that is aligned with principles of best
practice. Moreover, considering the 11% parole grant rate in this
study, use of structured risk assessment instruments does not
appear to be associated with fewer paroles being granted. Perhaps
more importantly, such empirically supported measures may offer
guidance to parole boards who must make decisions that are life
altering for inmates and critical for public safety.
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Using 88 studies from 1980 to 2006, a meta-analysis compares risk instruments and other psychological measures on their 
ability to predict general (primarily nonsexual) violence in adults. Little variation was found amongst the mean effect sizes 
of common actuarial or structured risk instruments (i.e., Historical, Clinical, and Risk Management Violence Risk Assessment 
Scheme; Level of Supervision Inventory–Revised; Violence Risk Assessment Guide; Statistical Information on Recidivism 
scale; and Psychopathy Checklist–Revised). Third-generation instruments, dynamic risk factors, and file review plus inter-
view methods had the advantage in predicting violent recidivism. Second-generation instruments, static risk factors, and use 
of file review were the strongest predictors of institutional violence. Measures derived from criminological-related theories 
or research produced larger effect sizes than did those of less content relevance. Additional research on existing risk instru-
ments is required to provide more precise point estimates, especially regarding the outcome of institutional violence.

Keywords:  risk assessment; violence; meta-analysis; adult offenders; forensic patients; recidivism; misconduct

Assessments of violence risk should play a central role in decision making pertaining 
to sentencing, release, case management, and the selection of rehabilitation methods 

to achieve risk reduction (Andrews & Bonta, 2006; Heilbrun, 1997). The ability to assess 
risk is facilitated by the use of structured, empirically derived, and theoretically driven 
instruments (Andrews, Bonta, & Wormith, 2006; Grove, Zald, Lebow, Snitz, & Nelson, 
2000). Despite the availability of violence-specific risk tools and other measures associated 
with criminality and aggression, there are relatively few meta-analytic comparisons of their 
predictive validity for predicting risk, identifying risk-reduction targets, and monitoring 
changes in risk level. Comparisons of this nature are necessary to adequately inform  
professional practice parameters concerning the selection of instruments for inclusion in 
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violence risk assessments. Thus, this study provided a meta-analytic appraisal of a wide 
range of instruments and methods used in the literature to inform estimates of violence risk 
in adult offenders and forensic patients.

Tools for assessing risk have undergone various modifications in the past 50 years. First-
generation risk assessment, arising in the mid-20th century, was based on unstructured 
clinical judgments of risk that were prone to error and bias (Grove et al., 2000; Monahan 
& Steadman, 1994; Rice, 1997). In light of these limitations, second-generation risk instru-
ments offered a standardized assessment that was based on constructs statistically predict-
ive of recidivism (e.g., criminal history, Diagnostic and Statistical Manual of Mental 
Disorders diagnoses). Examples of second-generation tools are the Violence Risk Assess-
ment Guide (VRAG; Harris, Rice, & Quinsey, 1993) and the Statistical Information on 
Recidivism (SIR; Bonta, Harman, Hann, & Cormier, 1996). Some of these measures were 
criticized because their items were selected with little regard for their theoretical or 
rehabilitative value (Bonta, 2002). In addition, despite the fact that some second-generation 
instruments demonstrate fairly good predictive validity (e.g., r = .30 to .35; Bonta & 
Yessine, 2005; Gendreau, Little, & Goggin, 1996; Glover, Nicholson, Hemmati, Berfeld, 
& Quinsey, 2002; Loza & Green, 2003; Polvi, 2001), they are mainly composed of static 
risk items (Andrews & Bonta, 2006). Static risk factors are unchangeable (e.g., criminal 
history, age, gender). Sole reliance on static factors for risk assessment has been criticized 
because these factors do not capture the complexity of recidivism, do not permit measure-
ment of changes in risk over time, and fail to identify areas for intervention (Andrews, 
Bonta, & Hoge, 1990; Hoge & Andrews, 1996; Wong & Gordon, 2006).

In contrast to second-generation measures, third-generation risk instruments emphasized 
the need for prediction models to not only predict risk but to also inform the identification 
of criminogenic needs that could be targeted for change as a means of reducing risk 
(Andrews et al., 2006; Bonta, 2002). Common examples are the Level of Supervision 
Inventory–Revised (LSI-R; Andrews & Bonta, 1995); Historical, Clinical, and Risk 
Management Violence Risk Assessment Scheme (HCR-20; Webster, Douglas, Eaves, & Hart, 
1997); and Self-Appraisal Questionnaire (SAQ; Loza, 2005). These instruments included 
empirically supported risk factors, but item selection was more deliberately driven by 
theoretical understandings of persistent criminality and violence (i.e., social learning and 
cognition theories, the principles of risk-need-responsivity) than were second-generation 
measures (Andrews & Bonta, 2006; Gendreau, Goggin, French, & Smith, 2006).

Third-generation measures also included dynamic risk factors, which are risk factors 
that are variable in nature and can change with time or with the influence of social, 
psychological, biological, or contextual factors (e.g., intervention; Douglas & Skeem, 
2005). Examples of such malleable risk factors (i.e., criminogenic needs) are substance 
use, interpersonal conflict, and antisocial attitudes. A meta-analysis by Gendreau et al. 
(1996) demonstrated that dynamic risk factors were as useful as static factors were in 
predicting risk. This finding encouraged the view held by some researchers that dynamic 
risk factors may even be more relevant than static factors when the focus is on risk reduc-
tion (Andrews, 1989; Douglas & Skeem, 2005; Heilbrun, 1997). The advantage of using 
instruments that assess dynamic risk factors is that they are sensitive to changes in  
risk that might occur with time and/or as a result of rehabilitation (Andrews & Bonta, 
2006; Heilbrun, 1997). However, it should be noted that some dynamic risk factors are 
best described as “potential” dynamic risk factors (e.g., accommodation problems) until 
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additional research confirms their individual links to fluctuations in recidivism risk level 
(see Brown, St. Amand, & Zamble, 2009).

The latest evolution in risk instruments (i.e., fourth generation) are those specifically 
designed to be integrated into (a) the process of risk management, (b) the selection of inter-
vention modes and targets for treatment, and (c) the assessment of rehabilitation progress 
(Andrews & Bonta, 2006; Andrews et al., 2006). These instruments are administered on 
multiple occasions and are particularly informative because they document changes in 
specific criminogenic needs that might occur between an offender’s entrance into the crim-
inal justice system through his or her exit from the criminal justice system. Fourth-
generation instruments are intended to identify areas of success within a case management 
plan as well as areas in which intervention strategies need to be modified to maximize their 
potential for risk reduction. Examples are the Level of Service/Case Management Inventory 
(LS/CMI; Andrews, Bonta, & Wormith, 2004), Violence Risk Scale (VRS; Wong & 
Gordon, 2006), Correctional Offender Management Profile for Alternative Sanctions 
(COMPAS; Brennan & Oliver, 2000), and Correctional Assessment and Intervention 
System (CAIS; National Council on Crime and Delinquency, 2004). Notably, few of these 
measures have sufficiently available prospective validity data.

With significant growth in risk research, many instruments have been advocated for use 
in the assessment of violence risk. These measures range from tools specifically designed 
to predict violence (e.g., Violence Prediction Scheme [VPS; Webster, Harris, Rice, Cormier, 
& Quinsey, 1994] and HCR-20 [Webster et al., 1997]), to measures that predict specific 
types of violence (e.g., Spousal Assault Risk Assessment Guide [SARA; Kropp, Hart, 
Webster, & Eaves, 1995]), to measures that assess personality constructs related to violence 
(e.g., Psychopathy Checklist–Revised [PCL-R; Hare, 2003]), and to measures designed to 
assess general recidivism (e.g., LSI-R [Andrews & Bonta, 1995]). Thus, professionals have 
access to a variety of tools to inform their predictions of violence risk.

With this variety in tools, the issue confronting a professional is “Which of these instru-
ments should I use?” Complicating the answer to this question is the fact that there are 
differing administration methods of assessment within this array of instruments (e.g., paper-
and-pencil vs. professional-rated forms; file review vs. interview) and they can vary in con-
tent (e.g., measure a single risk-related construct vs. multiple constructs). The diversity in 
both the administration format and content may lead some assessors to use multiple measures 
to generate a consensus estimation of risk (Doren, 2002). This practice can be problematic. 
Mills and Kroner (2006) used the PCL-R, LSI-R, VRAG, and the General Statistical 
Information on Recidivism (GSIR) to predict postrelease violence and general recidivism. 
For most offenders, there was agreement in the standardized risk scores generated for each 
of these instruments, but predictive accuracy was substantially reduced for cases with a high 
level of disagreement between instruments on their standardized risk scores. The challenges 
associated with formulating risk judgments based on several risk instruments highlight the 
need for research that identifies the most appropriate risk instrument(s) for a given offender 
population, forensic setting, and assessment purpose (see also Seto, 2005).

PREVIOUS META-ANALYTIC COMPARISONS OF RISK INSTRUMENTS

A number of individual studies have compared the relative utility of risk instruments for 
the prediction of violence in adults (e.g., see Dahle, 2006; Douglas, Yeomans, & Boer, 
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2005; Glover et al., 2002; Grann, Belfrage, & Tengström, 2000; Kroner & Loza, 2001; 
Mills & Kroner, 2006; Rice & Harris, 1995). Given the variation across these prediction 
and comparison studies in terms of such factors as sample characteristics, setting, and  
definitions of outcome, it is not surprising that it has been virtually impossible to identify 
a dominant violence risk measure. In fact, much of the variation across prediction studies 
may be due to sampling error, which, according to Hunter and Schmidt (2004), is the major 
source of variation in prediction studies. One means of addressing this issue is to conduct 
meta-analyses, which statistically culminate primary study data to better estimate true 
population parameters.

Four meta-analyses of the risk-prediction literature have provided a comparison of vari-
ous instruments used in the assessment of risk in adults. In the first analysis, Gendreau  
et al. (1996) compared the LSI-R, PCL-R, Salient Factor Score (Hoffman, 1983), Wisconsin 
Classification System (Baird, 1981; Baird, Heinz, & Bemus, 1979), and Minnesota 
Multiphasic Personality Inventory (MMPI; Hathaway & McKinley, 1967) in the prediction 
of general recidivism across 131 primary studies. Although each instrument was moder-
ately predictive, the LSI-R produced the strongest effect size. Subsequently, Gendreau, 
Goggin, and Law (1997) compared the LSI-R, MMPI, “other” risk measures, and non-
MMPI measures of antisocial personality as predictors of an aggregate criterion of violent 
and nonviolent institutional misconducts. The LSI-R produced the highest predictive valid-
ity and outperformed the other measures. A third meta-analytic comparison by Gendreau, 
Goggin, and Smith (2002) focused specifically on the prediction of violent recidivism and 
found that the LSI-R had a slight advantage over the PCL-R. Other risk measures were not 
assessed by Gendreau et al., thus, it is unclear whether other instruments would perform on 
par with the LSI-R and PCL-R for violent risk prediction. Moreover, all of the above meta-
analyses were concerned with a limited number of risk-related instruments and are in need 
of updating given the availability of additional primary studies since their publication.

More recently, Walters (2006) meta-analytically compared an aggregate category of 
selected structured/actuarial risk instruments (i.e., HCR-20, LSI-R, PCL-R, VRAG, and the 
Lifestyle Criminality Screening Form created by Walters, White, & Denney, 1991) with a 
number of self-report measures often used in risk judgments for institutional misconduct, 
general recidivism, and violence. Some of these self-report measures were specific to risk 
prediction (e.g., Psychological Inventory of Criminal Thinking Styles [PICTS; Walters, 
1995, 1996] and Self-Appraisal Questionnaire [SAQ; Loza, 2005]), whereas others 
reflected general clinical constructs relevant to an individual’s general personality and 
emotional functioning (e.g., NEO Personality Inventory–Revised, Multidimensional Anger 
Inventory, Beck Hopelessness Scale). Walters’s findings supported the predictive validity 
of self-report measures in risk assessment but only if these instruments were based on con-
structs that were empirically tied to risk (e.g., antisocial attitudes). Walters suggested that 
the integration of content-relevant self-report measures with actuarial/structured risk 
instruments could add to the validity of risk assessment. Unfortunately, only a select num-
ber of structured/actuarial risk instruments were coded in Walters’s meta-analysis, and their 
individual predictive validities were not reported. In addition, only nine effect sizes were 
available to compare the aggregate category of structured/actuarial methods with self-
report measures in terms of their ability to predict violent recidivism. Across these nine 
effect sizes, the mean effect was larger for the structured/actuarial measures than for the 
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general category of self-report measures. A larger database that encompasses a greater 
range of measures is required to replicate Walters’s findings.

In summary, many advances have been made in the assessment of risk in adults. 
Nonetheless, uncertainty remains concerning the most appropriate instruments for the pre-
diction of violence given variations in item content, purpose and format, and administration 
method. Only a few meta-analyses (i.e., Gendreau et al., 1997; Gendreau et al., 1996; 
Gendreau et al., 2002; Walters, 2006) have been conducted to synthesize this literature for 
professionals, and none of these has been sufficiently comprehensive in its estimation of 
violence risk. A synthesis of this nature is timely given that very few correctional psycholo-
gists report using instruments empirically supported as relevant to the task of risk estimation 
(see Boothby & Clements, 2000). Thus, the primary objective of the current meta-analysis 
was to determine which instruments function most effectively as valid predictors of future 
violence (primarily nonsexual) within prison settings and in the community. Four secondary 
objectives of this meta-analysis were to compare the predictive utility of risk measures 
depending on which generation they represented, the type of items (static vs. dynamic), their 
method of administration, and their content relevance to corrections. With this information, 
guidelines can be generated to assist with the selection of risk instruments.

METHOD AND PROCEDURE

DESCRIPTION OF DATABASE

An electronic literature search was conducted via EBSCO databases (Academic Search 
Elite, PsycARTICLES, and PsycINFO). Key search terms included (a) assessment-related 
terms (e.g., actuarial, clinical, prediction, LSI-R, PCL-R), (b) terms related to the offender 
population (e.g., adult offender, prisoner, parolee), and (c) terms related to violent outcomes 
(e.g., recidivism, misconduct). Unpublished data were requested via an e-mail sent to 33 
researchers and 23 research centers known to conduct risk research. Additional studies were 
added via reviews of article reference sections. The search was restricted to studies con-
ducted between 1980 and 2006. Inclusion criteria required that primary prediction studies 
(a) were truly prospective in nature (i.e., assessment preceded the measurement of outcome), 
(b) involved adult general offender or forensic patient (i.e., sample mean of 18+ years at 
time of assessment), and (c) reported sufficient data to calculate an effect size (e.g., Pearson 
r, Phi coefficient Ф) between the prediction measure and violent misconduct or recidivism 
outcomes; prison or probation studies were included regardless of length of follow-up but 
we included only postrelease recidivism studies that had least a 6-month follow-up period. 
For each study, data from the largest sample, longest follow-up period, and most specific 
type of criterion (i.e., conviction vs. arrest) were recorded. To avoid redundancy with 
Hanson and Morton-Bourgon’s (2007) recent meta-analysis on the predictive validity of risk 
instruments for sexual and violent recidivism in sex offenders, this analysis excluded studies 
using samples that were exclusively of sex offenders. Likewise, instruments designed  
specifically to assess sexual recidivism were not included. Thus, studies included in the 
meta-analysis pertained almost exclusively to nonsexual offenders and forensic patients with 
nonsexual violent outcomes. It is estimated that sex offenders contributed only 2% of the 
total sample size for the predictors in the current meta-analysis.
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The data set contained 88 coded studies reporting on various risk measures predicting 
institutional violence (k = 76) and violent recidivism (k = 185) in adults.  Most of the data 
set was based on studies published in books, journals, or government reports (63.1%) that 
were primarily conducted in North America (60% Canadian and 24.8% American). Authors 
were largely academically affiliated (51.3%) and from the discipline of psychology 
(85.4%).  The sample sizes for the predictors were 232,790 for institutional violence and 
40,944 for violent recidivism. The majority of the data set (81.3% collapsed across out-
comes) represented male-dominated samples. Samples representing general offender popu-
lations produced 63.9% of effect sizes, and the remainder were based on forensic 
psychiatric (30.7%) and mixed (5%) samples. Institutional violence effect sizes were based 
on an equivalent percentage of general offender (50.7%) and forensic samples (49.3%), and 
most violent recidivism effect sizes were from general offender samples (70.0%).

Overall, almost half of all effect sizes were drawn from samples coded as being of a 
low or moderate risk level (43.6% for institutional violence and 44.0% for violent recidiv-
ism), whereas only 7.5% came from high risk samples. Fewer than 3% were from mixed 
risk samples and 2.1% could not be coded on risk level because of insufficient informa-
tion. Predisposition for violence among offenders could not be assessed with any degree 
of certainty across studies because information about previous/index violent offenses was 
not reported for more than half of the obtained effect sizes (67.6% of institutional violence 
outcomes and 56.0% of violent recidivism outcomes).  The mean base rate for major insti-
tutional violence (excluding verbal threats) was 25.84% (SD = 13.61) and was 21.73% 
(SD = 12.99) for violent recidivism. Only 39.4% of institutional violence effect sizes were 
based on follow-up periods of greater than 1 year and most community-released offenders 
were followed from 2 to 5 years (41.7%). The most common index of institutional mis-
conduct was official prison records (74.7%); rearrest, reconviction, and reincarceration 
were the most common violent recidivism indices (72.2% of effect sizes). In nearly all 
studies (97.0%), violent recidivists were compared to an aggregate group of offenders 
(i.e., offenders who did not reoffend at all combined with those who may have nonviol-
ently recidivated).

Although studies examined more than 70 different risk measures in total, only instru-
ments with ≥10 effect size estimates per outcome of interest will be reported to emphasize 
individual instruments for which the greatest amount of data were available. These instru-
ments included the HCR-20 (k = 11 for misconduct; k = 11 for recidivism), LSI/LSI-R (k = 
19 for recidivism), PCL/PCL-R (k = 24 for recidivism), SIR scale (k = 17 for recidivism), 
and VRAG (k = 14 for recidivism). Some instruments with ≤10 effect sizes are reported, 
but their predictive validities should be interpreted cautiously. Most effect sizes were based 
on risk assessment methods that involved only the use of file extraction methods (52.2% of 
effect sizes), followed by self-report questionnaires (17.4%), a combination of interview 
and file review (16.5%), only an interview (11.2%), or staff behavioral observations 
(1.8%). Most effects were based on measures containing potentially dynamic (51.9%) or 
static (34.9%) risk items, whereas 8% were derived from measures using relatively equal 
numbers of static and dynamic items. For almost 5% of effect sizes, their static or dynamic 
item composition could not be determined. The vast majority of effect sizes (85%) were 
based on measures rooted in a theory of criminal behavior and/or created specifically  
for use as a criminal risk instrument. Fewer than 3% were coded as first-generation  
methods of risk assessment, and the sample was relatively split between second- (52.3%) 
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and third-generation measures (42.3%). Only 2.5% of the data were from fourth-generation 
instruments.

CODING OF STUDIES

The descriptor, predictor, and outcome data were gathered from studies using a coding 
guide created for this current analysis. Major coded categories included (a) study and 
author characteristics (e.g., type of publication, author affiliation, publication year),  
(b) sample variables (e.g., ethnicity, gender, offender type), (c) risk assessment descriptors 
(e.g., name of measure, administration method, item content), and (d) effect size descrip-
tors (e.g., type of outcome, calculated effect size). In accordance with previous definitions 
used in the literature (see Andrews et al., 2006; Bonta, 2002), each identified instrument 
was coded as to its most relevant generation of risk category. A list of instruments coded 
under each generation can be obtained from the first author, as can a copy of the entire 
coding manual. All studies were coded by S. French. Interrater reliability was established 
using a randomly selected sample of 15 studies, blindly coded by a second experienced 
coder. Using the Yeaton and Wortman (1993) formula,  ∑(agreements) / ∑(agreements + 
disagreements), the index for agreement was .82. The source of disagreements concerned 
less obvious sample characteristics (i.e., determination of sample risk level) and aspects of 
the nature of a particular risk instrument (i.e., type of item content, generation of risk 
instrument). Disagreements most often resulted from a misunderstanding or a clerical error 
when entering item codes. The two raters discussed disagreements and a consensus coding 
was achieved for those items prior to analysis.

EFFECT SIZE CALCULATION

For the rationale behind this study’s approach to meta-analysis, the reader is referred to 
Gendreau and Smith (2007). Correlation coefficients were recorded for each measure’s 
predictive validity with institutional violence and recidivism outcomes. Where statistics 
other than r were reported (i.e., F, t, χ2, p, AUC), we employed the appropriate formula for 
conversion to r (see Rosenthal, 1991; Swets, 1986). In light of generally low base rates for 
violent institutional misconduct and recidivism, it was necessary to consider this potential 
influence on effect sizes.1 Correlation coefficients were adjusted using Ley’s (1972) for-
mula: r´ = [(rxy)(δx´/δx)] / [1 – rxy² + (rxy²)(δx´² / δx²)]½, where rxy was the observed correla-
tion, δx was the observed standard deviation of the base rate, δx´ was the average standard 
deviation based on the average base rate for studies in the analysis, and rxy´ was the cor-
rected correlation. The standard deviation of the base rate was calculated using the formula 
δ = [pq / (N)(N – 1)]½, where p was the number of participants who were institutional or 
community recidivists, q was the number of participants who were institutional or com-
munity nonrecidivists, and N was the total sample size.

The primary metric used to estimate and interpret the magnitude of the relationships 
between each risk predictor category and institutional violence and recidivism outcomes 
was the mean r value (Mr) weighted by sample size (Z+; see Hedges & Olkin, 1985), along 
with its associated 95% confidence interval (CIZ+).  Although Mr is reported in Tables 1 
through 5, interpretation of relationships was based on the mean Z+ values and their associ-
ated CIs. The CIs were used to interpret whether mean effect sizes from different variables 
(e.g., different risk measures) were likely drawn from the same population parameter. If 
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there was no overlap at all between the CIs for any two mean effect sizes, or the CIs just 
touched, then these two effects would be interpreted as representing different population 
parameters. This criterion is equivalent to statistical significance of p < .006 as long as the 
sample size was ≥10 and the width of the CIs did not vary by more than a factor of two 
(Cumming & Finch, 2005). When two CIs overlapped by no more than one quarter of the 
average length of the two intervals, then these mean effects were also interpreted as repre-
senting two different population parameters and were statistically different at approxi-
mately p ≤ .05 (Cumming & Finch, 2005). Overlap in CIs exceeding the above criteria 
meant that the mean effect sizes likely represented the same population parameter and, 
therefore, were not statistically different from each other. A second use of CIs was to reflect 
the precision of effect size estimates, which was judged by noting the width of the CI (i.e., 
narrower intervals indicate a more precise estimate of a population parameter than do wider 
intervals; Cumming & Finch, 2001; Gendreau, Goggin, & Smith, 2000; Schmidt, 1996).

EFFECT SIZE HETEROGENEITY

Effect size variability was assessed using the Q statistic (Rosenthal, 1991). For each effect 
size, a q value was calculated using the following formula: (n – 3)(zr  – Z+), where n was the 
total sample size per effect size; zr´ was the standardized r´ value per effect size; and Z+ was 
the sample-weighted Mr´ value for each predictor category. These q values were then 
summed for each predictor category, yielding Q, which is an estimate of the heterogeneity 
of the effect sizes within that category. To test its significance, the Q was evaluated using 
the critical value of χ2 with (k – 1) degrees of freedom. A significant Q statistic indicates that 
there is more variability than would be expected by chance. In such cases, outlying effect 
sizes were inspected and only eliminated if there was a logical reason for exclusion (e.g., a 
coding error or a unique study characteristic, such as a restrictive sample).

FAIL-SAFE ESTIMATION

A fail-safe estimate was employed to provide an index of how many additional effect 
sizes would be required to alter an obtained effect size estimate. An index of the number of 
effect sizes (Z+ = .00) needed for a given risk measure of greater accuracy in the prediction 
of misconduct or recidivism to approach an effect size equal to one of lesser accuracy was 
calculated using the following formula: ½ðkBðZþ

B  Zþ
A ÞÞ=ðZ

þ
A  Zþ

B= 0Þ,  where Z+
B = 0 indi-

cates a null effect for the more accurate risk measure (see Gendreau et al., 2002). As 
applied to this meta-analysis, assume that the mean effect size was .30 (k = 50) for Measure 
A and .35 (k = 40) for Measure B. Using the above formula, an estimate of seven B predic-
tions with a Z+ = 0 would be necessary to negate Measure B’s supremacy over A. That is, 
seven additional Measure B effect sizes, each with a magnitude of Z+ = .00, would have to 
be located to conclude that the two measures were at predictive parity.

RESULTS

RISK MEASURES: PREDICTIVE VALIDITIES FOR INSTITUTIONAL VIOLENCE

Throughout the results section we focus on the Z+ values, which produced similar results 
to the r values with the exception of four cases. These exceptions pertained to institutional 
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violence and related to second-generation tools (see Table 2), static-based instruments (see 
Table 3), file-extraction methods (see Table 4), and content-relevant instruments (see Table 5). 
In each of these cases, base rate and sample size adjustments to r resulted in a higher Z+ 
value and more precise CIs around that value. Table 1 contains the Z+ values and associated 
95% CIs for risk measures and institutional violence. Only one measure was represented by 
more than 10 effect sizes (i.e., the HCR-20); however, preliminary data for some instruments 
are reported despite a k ≤ 10 to create consistency with instruments reported for violent 
recidivism. The HCR-20 and LSI-R had the largest mean weighted effect sizes for predicting 
institutional violence (Z+ = .28 and .24, respectively) and their CIs were wide and overlap-
ping. The PCL: Screening Version (PCL:SV; k = 7) produced the third largest mean effect 
size (Z+ = .22), whereas the PCL-R and VRAG produced the weakest associations with 
institutional violence (Z+ = .14 and .15, respectively). However, 95% CIs for each of the 
above risk measures overlapped considerably, suggesting that they were all sampling from 
the same population parameter. Furthermore, the width of the CIs (all greater than .10) and 
the small number of effect sizes foreshadow a lack of precision for each instruments’ effect 
size estimate. As a result, interpretations based on these estimates should be viewed as tenta-
tive until more studies have been conducted with institutional violence as the criterion. 
Given that a minimum of 10 effect sizes per instrument was set for calculation of fail-safe 
analyses, these metrics were not calculated for institutional violence.

RISK MEASURES: PREDICTIVE VALIDITIES FOR VIOLENT RECIDIVISM

The Z+ values and associated 95% CIs for predicting violent recidivism are displayed in 
the latter part of Table 1. The largest Z+ value was recorded for the VRAG. There was  

TABLE 1: Effect Size Comparisons of Risk Measures for the Prediction of Institutional Violencea and 
Recidivismb

Measure k N Mr (SD) CIr Z+ CIz+ Q

Institutional violence       
  HCR-20 11 758 .31 (.14) .21 to .40 .28 .10 to .24 12.26
  LSI/LSI-R 6 650 .24 (.08) .16 to .33 .24 .09 to .25 5.91
  PCL/PCL-R 5 626 .15 (.12) .01 to .30 .14 .00 to .16 2.90
  PCL:SV 7 504 .25 (.10) .16 to .34 .22 .07 to .25 5.59
  SIR scalec 1 215 .08 –.05 to .21 — — —
  VRAG 2 222 .17 (.13) –.98 to 1.00 .15 –.08 to .18 1.54
Violent recidivism 
  HCR-20 11 1395 .25 (.15) .14 to .35 .22 .17 to .27 6.68
  LSI/LSI-R 19 4361 .25 (.08) .21 to .28 .28 .25 to .31 57.15*
  PCL/PCL-R 24 4757 .24 (.10) .19 to .28 .27 .24 to .30 48.04*
  SIR Scale 17 5618 .24 (.13) .18 to .31 .22 .19 to .25 32.54*
  VRAG 14 2082 .27 (.13) .20 to .35 .32 .28 to .36 47.06*

Note. k = effect sizes per risk measure; N = offenders per risk measure; CI = confidence interval; Z+ = r’ value 
weighted by sample size; CIZ+ = 95% confidence interval about Z+. HCR-20 = Historical, Clinical, and Risk 
Management Violence Risk Assessment Scheme; LSI = Level of Supervision Inventory; PCL = Psychopathy 
Checklist; PCL:SV = Psychopathy Checklist: Screening Version; SIR = Statistical Information on Recidivism; 
VRAG = Violence Risk Assessment Guide.
a. Although the total number of effect size estimates for risk measures with institutional violence was 76, there 
was only one category with k > 10. The other measures reported above are included to facilitate tentative com-
parisons of the predictive validity for those measures with misconduct and recidivism outcomes.
b. Although the total number of effect size estimates for risk measures with recidivism was 185, only those meas-
ures with more than 10 predictive validities were included in Table 1.
c. Only one effect size was available for the SIR scale (r = .08). Therefore, Z+ was not calculated for this instrument.
*p < .05, indicates that the level of variability is greater than would be expected by chance.
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CI overlap between this measure and the LSI-R and PCL-R, but its CI did not overlap with 
the HCR-20 or SIR scale. Based on the widths of the Z+ CIs shown in Table 1, the LSI-R, 
PCL-R, and SIR scale each generated slightly more precise point estimates than the HCR-
20 and VRAG. Fail-safe analyses indicated that only six additional null VRAG effect sizes 
would be needed to reduce its predictive ability to that of the HCR-20 or SIR scale. Only 
another two null VRAG effect sizes would be needed for the VRAG to perform at par with 
the LSI-R or PCL-R.

In terms of notable measures for violent recidivism with ≤10 effect sizes (not in Table 1), 
the LS/CMI (k = 3, N = 841) yielded relatively strong predictive validity (Z+ = .47, CIZ+ = 
.40 to .54), followed closely by the SAQ (k = 8, N = 1094, Z+ = .37, CIZ+ = .31 to .43). The 
CIs for these two measures only slightly overlapped and may be estimating distinct popula-
tion parameters. Note, however, that any conclusions about these two measures must be made 

TABLE 2: Comparison of Risk Assessment Generations for the Prediction of Institutional Violencea and 
Recidivismb

Measure k N Mr (SD) CIr Z+ CIz+ Q

Institutional violence 
  Second generation 48 229397 .23 (.15) .19 to .27 .34 .33 to .35 410.12*
  Third generation 27   3349 .21 (.12) .17 to .25 .20 .17 to .23  26.94*
Violent recidivism 
  Second generation 92  19874 .20 (.14) .17 to .23 .18 .17 to .19 328.13*
  Third generation 81  15233 .22 (.12) .19 to .25 .23 .21 to .25 247.38*

Note. k = effect sizes per risk measure; N = offenders per risk measure; CI = confidence interval; Z+ = r´ value 
weighted by sample size; CIZ+ = 95% confidence interval about Z+.
a. Only 75 of 76 institutional violence effect sizes are represented. One effect size, produced by a fourth-genera-
tion measure, was not included in the table.
b. Only 173 of 185 recidivism effect sizes are represented. Seven effect sizes produced by a first-generation 
measure and 5 effect sizes produced by a fourth-generation measure were not included in the table.
*p < .05, indicates that the level of variability is greater than would be expected by chance.

TABLE 3: Comparison of Static and Dynamic-Based Instruments for Institutional Violencea and 
Recidivismb

Measure k N Mr (SD) CIr Z+ CIz+ Q

Institutional violence 
  Static 26 226026 .22 (.12) .17 to .27 .32 .316 to .324 210.48*
  Dynamic 37   5616 .20 (.14) .15 to .25 .21 .18 to .24 165.50*
  Combinationc 12   1029 .27 (.14) .18 to .36 .23 .17 to .29 14.36
Violent recidivism 
  Static 64  13409 .22 (.13) .19 to .26 .22 .20 to .24 152.17*
  Dynamic 96  21913 .22 (.13) .19 to .24 .25 .24 to .26 512.45*
  Combinationc 13   1697 .23 (.15) .14 to .32 .20 .15 to .25   28.53*

Note. k = effect sizes per risk measure; N = offenders per risk measure; CI = confidence interval; Z+ = r´ value 
weighted by sample size; CIZ+ = 95% confidence interval about Z+.
a. Only 75 of the 76 institutional violence outcomes are represented because the nature of predictors could not 
be determined for 1 effect size.
b. Only 173 of 185 recidivism effect sizes are represented because the nature of predictors could not be deter-
mined for 12 effect sizes.
c. Only measures based on an equivalent number of static and dynamic risk factors were included in this coded 
category. Thus, this coded category does not reflect a statistical combination of the primarily static and primarily 
dynamic risk measure categories.
*p < .05, indicates that the level of variability is greater than would be expected by chance.
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in light of the few effect sizes available on their predictive validity, especially for the LS/CMI. 
Other notable measures were the Psychopathy Checklist: Screening Version (PCL:SV) (k = 
5, N = 641, Z+ = .20, CIZ+ = .12 to .28), the Salient Factor Score (SFS; k = 5, N = 989, Z+ = 
.15, CIZ+ = .09 to .21), and measures comprised solely of criminal history variables (k = 9, 
N = 2230, Z+ = .23, CIZ+ = .19 to .27). The MMPI (using the Megargee Typology and the 
Prison Adjustment Scale) did not predict violent recidivism (k = 3, Z+ = .00).

COMPARISON OF EFFECT SIZES BY GENERATION OF RISK INSTRUMENT

Table 2 displays the mean effect sizes across generations of risk measures.2 First- and 
fourth-generation measures were excluded from the table because each had ≤10 effect 
sizes, but tentative data on these methods are described below. As shown in Table 2, 

TABLE 4: Comparison of Administration Methods for the Prediction of Institutional Violencea and 
Recidivismb

Measure k N Mr (SD) CIr Z+ CIz+ Q

Institutional violence 
  File review 32 223071 .23 (.14) .19 to .29 .34 .336 to .344 209.14*
  Interview only  6    635 .17 (.09) .08 to .27 .14 .06 to .22   2.52
  Self-report 13   2505 .18 (.11) .11 to .25 .16 .12 to .20  21.63*
  File/interviewc 13   1352 .26 (.14) .18 to .35 .22 .17 to .27  20.18
Violent recidivism 
  File review 97 24648 .24 (.13) .21 to .26 .26 .25 to .27 591.04*
  Interview only 21  2921 .14 (.11) .09 to .19 .11 .07 to .15 24.58
  Self-report 29  5029 .16 (.13) .11 to .21 .12 .09 to .15  53.31*
  File/interviewc 27  5741 .26 (.09) .22 to .29 .30 .27 to .33 100.13*

Note. k = effect sizes per risk measure; N = offenders per risk measure; CI = confidence interval; Z+ = r´ value 
weighted by sample size; CIZ+ = 95% confidence interval about Z+.
a. Only 64 of the 76 institutional violence outcomes are represented because the administration method could not 
be determined for 12 effect sizes.
b. Only 174 of 185 recidivism effect sizes are represented because the administration method could not be deter-
mined for 11 effect sizes.
c. Only measures scored from information gathered by means of using an interview with the offender and a file 
review are included in this category. It does not reflect the statistical combination of the interview-only and file-only 
effect size categories.
*p < .05, indicates that the level of variability is greater than would be expected by chance.

TABLE 5: Comparison of Relevant Versus Less Relevant Measures for the Prediction of Institutional 
Violence and Recidivisma

Measure k N Mr (SD) CIr Z+ CIz+ Q

Institutional violence 
  Relevant  63 214444 .22 (.12) .19 to .25 .35 .346 to .354 286.10*
  Less relevant  13  18346 .21 (.20) .09 to .33 .27 .26 to .28 144.25*
Violent recidivism 
  Relevant 153  33031 .23 (.13) .21 to .25 .26 .25 to .27 647.86*
  Less relevant  25   5835 .09 (.12) .05 to .14 .07 .04 to .10  56.93*

Note. k = effect sizes per risk measure; N = offenders per risk measure; CI = confidence interval; Z+ = r´ value 
weighted by sample size; CIZ+ = 95% confidence interval about Z+.
a. Only 178 of 185 recidivism effect sizes are represented because the relevance of the measures could not be 
determined for 7 effect sizes.
*p < .05, indicates that the level of variability is greater than would be expected by chance.
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second-generation instruments outperformed those of the third generation as predictors of 
institutional violence. This was because of the substantial weight given to three particularly 
large second-generation studies with ns > 10,000 offenders. Fail-safe calculations esti-
mated that another 34 second-generation effect sizes of zero would be required before its 
mean effect would lower and become equivalent to third-generation measures in the predic-
tion of institutional violence. The benefit of second- versus third-generation instruments 
was reversed when the outcome was violent recidivism. Third-generation measures had a 
slight advantage over those of the second generation, with no overlap of their CIs. 
According to the fail-safe index, another 23 null effect sizes for third-generation measures 
would be needed to reduce this category’s mean effect to that of the second-generation 
instruments for the outcome of violent recidivism. For the generations not referenced in 
Table 2, first-generation methods produced a Z+ of .18 (k = 7, N = 1461, CIZ+ = .13 to .23) 
for violent recidivism. Of all the generations, fourth-generation measures (k = 5, N = 3759) 
resulted in the largest predictive estimate (Z+ = .52, CIZ+ = .49 to .55) for violent recidivism 
and shared no overlap with first-, second-, and third-generation effect size estimates.

COMPARISONS BASED ON THE CONTENT OF THE INSTRUMENT: STATIC VERSUS DYNAMIC

Table 3 summarizes the predictive validity for instruments containing primarily static or 
dynamic risk items and those with an equal combination of static and potentially dynamic 
items.3  For institutional violence, static instruments had a significantly larger mean effect 
(Z+ = .32) than did dynamic (Z+ = .21) and combined (Z+ = .23) instruments. According to 
the fail-safe index, an additional 14 static effect sizes of zero would be needed to reduce its 
predictive magnitude to the level of dynamic instruments. Further, 10 additional nil effect 
sizes would be necessary to reduce the predictive estimate of static instruments to that of 
the combination instruments. In terms of violent recidivism, it was the dynamic instruments 
that had a slight advantage over static instruments as evidenced by very little CI overlap 
between these factors (i.e., p < .05). The mean effect for dynamic instruments was margin-
ally larger than that for combination instruments, with very slight overlap of the two CIs as 
well. Fail-safe calculations indicated that another 13 dynamic effect sizes of zero would be 
needed to reduce this category’s predictive validity to that of static measures. An additional 
24 nil effect sizes would be required to lower the predictive power of dynamic measures to 
that of the combination measures.

COMPARISONS BASED ON MEASURE ADMINISTRATION METHOD

Comparisons of mean predictive validities between different administration methods are 
presented in Table 4. Beginning with institutional violence, the largest Z+ value (.34) was 
attributed to the file review only. The CI associated with this effect shared no overlap with 
self-report, interview-only, or file-and-interview methods. Fail-safe calculation revealed 
that an additional 36 null file extraction effect sizes would be needed to reduce its mean 
effect to that of the self-report category; a further 17 effect sizes of zero would be needed 
for parity with the file-and-interview method; and 46 nil effect sizes for equality with the 
interview-only method. With regard to violent recidivism, the second part of Table 4 shows 
that the file-and-interview method had the largest predictive validity (Z+ = .30). The CI for 
this category only touched that of file extraction methods, and shared no overlap with the 
other two methods. To reduce the predictive accuracy of file-plus-interview to that of file 
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review only, interview only, or self-report methods, an additional 4, 47, and 41 nil file 
review, respectively, would be needed.

COMPARISONS BASED ON INSTRUMENT RELEVANCE TO CORRECTIONS

The final comparison of interest was the relevance of an instrument to corrections. Each 
effect size was coded as to whether the measure was derived from a criminological theory 
and/or whether it was created specifically for use as a risk instrument.4 For instance, a 
measure like the LSI-R was coded as relevant to corrections because it was both derived 
from theories of criminality and created for use as a risk instrument. The VRAG also was 
coded as relevant because, although not created from theory, it was specifically created for 
risk evaluation. Less relevant instruments were those assessing constructs found to be 
unrelated or weakly related to correctional outcomes (e.g., literacy, self-esteem). Table 5 
lists results for relevant versus less relevant instruments. Relevant instruments were better 
predictors of both institutional violence and recidivism, with no overlap in CIs with less 
relevant instruments. Fail-safe analyses indicate that, for institutional violence, an addi-
tional 19 effect sizes of zero would be needed to reduce their predictive validity of relevant 
measures to that found for less relevant measures. For violent recidivism, as many as 415 
new null effects for the relevant instrument category would be needed to equate its validity 
to that found for less relevant measures.

DISCUSSION

Although professionals are presented with a range of tools for use in risk assessment, a 
challenge arises when trying to decide which of these instruments is most suitable. To 
assist with the decision-making process, the current meta-analysis synthesized research 
focusing on the predictive validities of various instruments used to assess violence risk. 
From a pool of 88 studies, a total of 185 effect sizes were produced for violent recidivism 
and 76 were obtained for institutional violence. Collapsed across instruments, their mod-
erate ability to predict risk outcomes was consistent with estimates reported in other risk 
prediction meta-analyses (e.g., Gendreau et al., 1997; Gendreau et al., 1996; Schwalbe, 
2007; Walters, 2006). Although most of the common risk instruments analyzed produced 
relatively equivalent predictive estimates, variations related to specific instruments are 
discussed below.

The following discussion should be considered with a mind to the limitations of the  
current meta-analysis. The first set of limitations related to serious deficits in the primary 
studies that prohibited the coding of important variables as potential moderators (e.g., 68% 
of effect sizes were based on studies in which there was insufficient information to code or 
define the violence history within a particular sample). In addition, none of the institutional 
violence studies provided details about their sample’s pre-existing level of institutional 
violence. Omission of violence history data precluded an examination of this variable as a 
moderator of effect size. Furthermore, information was lacking for 56% of effect sizes 
about the nature of the sample’s index offenses (violent vs. nonviolent), which prevented 
examination of the moderating effects of index offense severity on predictive validity. It 
was also noted that 21 effect sizes were derived from studies that did not report the gender 
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composition of their samples. When gender was noted, it was clear that most of the effect 
sizes were generated from male samples. Thus, generalization of the results to female 
offenders, and other poorly represented offender subgroups (e.g., native offenders), is lim-
ited. One final methodological issue was that over 88% of effect sizes were generated from 
samples defined as low or moderate risk to reoffend. Thus, it is difficult to generalize the 
current findings to high-risk samples with any degree of certainty until additional data with 
this population has been accrued.

PREDICTION OF VIOLENT RECIDIVISM

Instruments comprised primarily of dynamic risk items generated the strongest effect size 
for violent recidivism (Z

+ = .25). The CI for this category shared minimal overlap with the CI 
for instruments derived primarily of static-based risk items (Z+ = .22). When considered with 
the fail-safe index, this finding suggests a small advantage for potentially dynamic over static 
risk instruments when it comes to predicting violent reoffending and replicates Gendreau 
et al. (1996). However, it is interesting to note the performance of  the primarily static VRAG, 
which produced an effect size equivalent to that generated  by dynamic risk measures. In 
addition, third-generation instruments produced a better estimate of violent recidivism risk 
than did second-generation measures. This finding is consistent with Schwalbe (2007), whose 
meta-analysis of adolescent risk measures also found a slight predictive advantage for third-
generation measures over those of the second generation. While noting the limitations associ-
ated with only five effect sizes for fourth-generation measures, this category produced the 
strongest predictive estimate of the different generations (Z+ = .52). Thus, further evaluation 
of this newer generation of risk measures is crucial.

In examining the mean effect size magnitudes for individual instruments with ≥10 effect 
sizes, it was clear that each predicted violent recidivism with at least a moderate degree of 
success. The mean effect sizes ranged from .22 for the HCR-20 and SIR scales to .32 for 
the VRAG. The LSI-R, PCL-R, and SIR scales provided the most precise point estimates 
(i.e., the narrowest CIs), but no one measure stood out as the most effective for predicting 
violent recidivism. The VRAG performed well, but its CI overlapped with those of the 
LSI-R and the PCL-R. According to fail-safe indexes, only two null VRAG effect sizes 
would be required to reduce its mean effect to that of the LSI-R and PCL-R. Thus, they are 
all likely sampling the same population parameter. Our analysis also found that the LSI-R 
was equivalent in its predictive validity to that of the PCL-R, and to a lesser degree with 
the HCR-20 and SIR scale. The current meta-analysis updated Gendreau et al. (2002), who 
had originally found a slight advantage of the LSI-R over the PCL-R in predicting violent 
recidivism. With the inclusion of additional effect sizes published since Gendreau et al., 
these results suggest that the PCL-R and LSI-R are actually more comparable than not as 
predictors of violent reoffending.

In summary, most of the measures reported in Table 1 appear to be similar in their  
predictive power. The one exception was that the VRAG had a predictive advantage over 
both the HCR-20 and the SIR scale. Collectively, these data suggest that the variation 
across primary studies in the predictive validity estimates of most risk instruments is a 
reflection of sampling error (Hunter & Schmidt, 2004). Only more primary studies will 
offer a definite conclusion on this matter. At present, our results are congruent with findings 
that suggest that many of the commonly used risk instruments are moderately to highly 
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intercorrelated (e.g., Dahle, 2006; Glover et al., 2002). The similarity between instruments 
was further reflected in Kroner, Mills, and Reddon (2005), who randomly generated four 
hybrid risk measures based on the item content of the PCL-R, LSI-R, VRAG, and GSIR. 
When they tested each of these measures on their ability to predict general recidivism, the 
hybrid instruments performed as well as each of their respective parent instruments. Thus, 
there is a significant degree of overlap between the common risk measures.

PREDICTION OF INSTITUTIONAL VIOLENCE

Unlike the prediction of violent recidivism, there was much more variability within the 
individual risk instruments in their ability to predict institutional violence. An aggregate cat-
egory of criminal history indexes (Z+ = .26) produced the most precise mean effect size, as 
noted by its very narrow CI. This was a catch-all category of measures related to past crimin-
ality, which makes its value difficult to interpret. In terms of standardized risk measures, the 
HCR-20 had the greatest number of effect sizes and produced the largest mean effect size for 
institutional violence (Z+ = .28). Despite its strong performance, the HCR-20 has challenges 
related to its use in that the current data were derived from the numerical risk score of the 
HCR-20 and not the structured clinical prediction judgments advocated for use in its clinical 
application by the test developers (Webster et al., 1997). In addition, data for the HCR-20 were 
primarily generated from forensic psychiatric samples; this limits its generalizability to insti-
tutional violence in nonpsychiatric correctional facilities. In terms of other measures, the 
PCL:SV (Z+ = .22) and LSI-R (Z+ = .24) were moderately predictive of institutional violence, 
while the VRAG (k = 2) and PCL-R (k = 5) each recorded small associations with this outcome 
(Z+ = .15 and .14, respectively). A few primary VRAG studies predicting institutional violence 
have come to light since the completion of our analysis (e.g., McDermott, Edens, Quanbeck, 
Busse, & Scott, 2008; Nadeau, Nadeau, Smiley, & McHattie, 1999). The inclusion of these 
data in future meta-analyses may clarify the role of the VRAG in predicting this outcome. 
Consistent with the current results regarding the PCL-R, Guy, Edens, Anthony, and Douglas 
(2005) found that the PCL-R produced a mean weighted effect size of .17 for physical aggres-
sion in the institution. Guy et al.’s analysis suggested that the PCL-R was better used as a 
predictor of verbal aggression than physical aggression within institutional settings. Thus, cau-
tion is warranted in the choice of instrument to predict risk within an institutional setting until 
data has been sufficiently compiled (i.e., at least 10 effect sizes per instrument).

In contrast to our violent recidivism data, second-generation instruments had an advan-
tage over third-generation measures (Z+ = .34 vs. .20, respectively) in predicting institu-
tional violence. More specifically, instruments based on criminal history and other static 
variables were more informative than other types of measures when estimating the risk of 
institutional violence. It is possible that static factors were more valuable as risk items 
when assessing institutional violence because of the short-term follow-up duration of these 
assessments. Most of these effect sizes were based on studies with follow-up periods of less 
than 1 year. Arguably, the effect of dynamic factors on behavior may have had little time 
to emerge over such short periods. The inclusion of dynamic risk factors may be more 
relevant to longer-term predictions of institutional violence (as was the case for recidivism, 
which had longer follow-up periods).

Despite justifiable concern about the accuracy of predicting future violence, and the 
ongoing debate as to which measure is best to achieve this goal, there are still remarkably 
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few studies available to address these issues (i.e., the largest number was obtained for the 
PCL-R at k = 24). We caution that there is likely little value in the generation of new risk 
measures at this point. The last thing the risk assessment field needs is to imitate the wasted 
efforts found in the psychiatric rehospitalization prediction literature, in which 419 scales 
have been produced with only 3 reporting more than 10 predictive validity estimates 
(Smith, Gendreau, & Goggin, 2007).  Instead, research should focus on further validation 
of existing risk measures within different forensic contexts and offender subgroups. Such 
information will likely better showcase an individual measure’s strengths and weaknesses. 
Additional data will also provide much more precise estimates (i.e., width of CIs) of these 
point estimates.

CONTENT RELEVANCE AND ADMINISTRATION METHOD

 Similar to Walters’s (2006) meta-analysis, measures with content relevant to criminal 
behavior and risk constructs yielded more accurate predictive validities for violent recidiv-
ism than instruments containing unrelated and/or less relevant content (e.g., anxiety). 
Although less relevant instruments performed substantially better in predicting cases of 
institutional violence, content-relevant instruments were still superior for this outcome as 
well. A notable finding within this data set was the little attention received by the MMPI-2 
as a predictor of future violence in recent prospective research. This is of concern because 
the MMPI has been one of the most commonly used assessment instruments by psycholo-
gists working in correctional settings in the United States (Boothby & Clements, 2000). 
Only one study reported on the predictive validity of the MMPI (Megargee Typology) as 
an index of future violence (L. L. Motiuk, 1991). This study found that it was a poor pre-
dictor of violent recidivism and only performed slightly better as a predictor of institutional 
violence. Thus, assessors must be cautious when using this instrument to inform decisions 
about violence risk in light of the lack of recent data. Its use should be directed more to 
understanding potential personality dynamics and mental health problems that may be rel-
evant to responsivity concerns.

These data support the inclusion of self-report measures in the assessment of violence 
risk but not as the sole means of prediction. Specifically, the mean effect size for the gen-
eral category of self-report measures was small for both violent recidivism and institutional 
violence (Z+ = .12 and .16, respectively). The file review only and file-and-interview 
approaches to assessment produced the largest predictive validities for both outcomes. 
Given that we did not separate relevant and less relevant self-report measures, it is possible 
that the less relevant self-report measures in this category detracted from its overall mean 
effect size. This possibility is supported by Walters (2006). Of the self-report measures that 
are content relevant in nature, the SAQ stands out. The mean SAQ effect size for violent 
recidivism in the current data was very promising (Z+ = .37). The SAQ’s prediction of 
institutional violence was based on only one effect size (Loza & Loza-Fanous, 2002) but 
might have some utility in that domain as well. The advantage of the SAQ is that it yields 
valuable information about risk-need factors that have been empirically associated with 
risk outcomes (see Bonta, Law, & Hanson, 1998; Gendreau et al., 1996), including anti-
social attitudes, characteristics of antisocial personality disorder, early behavior problems, 
past criminal behavior, substance abuse, and antisocial associates. This instrument also 
contains a validity index and an anger subscale (Loza & Loza-Fanous, 2003). Nevertheless, 
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the SAQ and other content-relevant self-report measures (e.g., PICTS) require additional 
study to document their ability to predict future violence and require testing within differ-
ent subgroups of offender populations. Only one prospective study has tested the validity 
of the SAQ with female offenders from different ethnic groups (Loza, Neo, Shahinfar, & 
Loza-Fanous, 2005).

CONCLUSION

A practical issue for professionals involved in risk prediction and treatment is the selection 
of the best instruments for their work with offenders (Bonta, 2002). Although this analysis 
found little difference among the predictive validities of actuarial and structured instruments 
for violent reoffending, this does not mean that they would be equally informative for case 
planning when the goal is risk reduction. The interested reader should refer to Bonta (2002) 
and Quinsey, Harris, Rice, and Cormier (1998) for useful professional practice parameters 
relevant to the selection of instruments for the purposes of violence risk assessment and 
reduction. These parameters stress the importance of considering the context and objective of 
the specific risk assessment as well as the content and structure of a particular risk instrument 
that is being considered for use. These parameters should be applied within the structure of 
the risk-need-responsivity principles (see Andrews & Bonta, 2006) for effective case manage-
ment and risk reduction. Adherence to the risk-need-responsivity principles contributes to 
greater risk reduction than when these principles are ignored or minimally adopted (e.g., 
Dowden & Andrews, 2000; French & Gendreau, 2006; Gendreau et al., 2006).

In addition to ongoing prospective validation of existing risk measures, an area for future 
research is the identification of factors predictive of the nature and context of an offender’s 
violent behavior. Such research aims to identify acute and/or transitory risk factors relevant 
to determining the imminence of violence or assist with judgments about the likely occur-
rence of various forms of aggressive behavior (e.g., reactive vs. instrumental or proactive; 
see Quinsey et al., 1998). The detailed aspects of violence risk and the conditions under 
which violence is most likely to occur are arguably more useful to case managers than a 
vague statement about the general estimate of violence risk. Research in this area is import-
ant given that assessors have difficulty accurately predicting the likelihood of various 
dimensions of violent behavior (e.g., severity of aggression, likely imminence of the vio-
lent event, weapon use; Douglas, Ogloff, & Hart, 2003).

Examination of incremental validity research may also assist professionals in the selec-
tion of the most appropriate measures for the assessment of violence risk. As a case in 
point, Edens, Skeem, and Douglas (2006) found that the PCL:SV had incremental validity 
over a modified version of the VRAG (with the PCL and two other items removed) in the 
prediction of violence in discharged civil psychiatric patients. The VRAG continued to 
predict violence but it did so more modestly than the PCL:SV itself. Edens et al. concluded 
that the personality traits assessed by the PCL:SV may be more useful than the VRAG for 
the assessment of violence risk in nonoffenders. Walters, Knight, Grann, and Dahle (2008) 
also reported on incremental validity variations within the four facet scales of the PCL-R 
and PCL:SV. Thus, the combined interpretation of data from both incremental validity 
studies and meta-analytic research provides useful information about the comparative 
contributions between measures and within various components of a single measure.
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Another issue for future research is attention to the composition of the comparison group 
for violent recidivists in prediction studies. The majority of coded studies (97%) defined 
their outcome criterion for nonrecidivism in such a way that this group likely included 
recidivists of other types of crimes (e.g., nonviolent recidivists). As a result, little predictive 
data were available using a pure outcome criterion of no recidivism at all. This problem is 
compounded by the practice of plea bargaining and police discretion at the early stages of 
legal involvement, which may result in some violent offenses being reduced to nonviolent 
charges. These offenders would then be incorrectly classified as nonviolent recidivists if 
the coding of recidivism categories was based solely on the type of charge. Examination of 
offense descriptions may help minimize this classification difficulty. Effect size estimates 
for risk instruments may be larger when distinguishing between participants with no recid-
ivism at all and violent recidivists. Future violence prediction studies should attempt to 
operationalize the outcome criteria in a way that reflects a pure violent–nonviolent recidiv-
ist dichotomy to determine whether there is an effect on predictive validity estimates.

A final issue relates to the practice of interpreting confidence intervals within meta-
analyses. Examination of confidence intervals is one means by which researchers can 
determine the degree to which an effect size estimate represents population parameters. 
There are no consistent decision rules about the appropriate width of a CI required to create 
a precise estimate of the population parameters (Smithson, 2003). In response to the lack 
of decision rules, Snook, Eastwood, Gendreau, Goggin, and Cullen (2007) argued in a 
related criminal justice field that correlation coefficients effect sizes with CI widths of >.10 
are imprecise estimates. The number of effect sizes required to achieve this criterion will 
depend on many factors (e.g., variables of interest, study quality, representativeness of the 
data) but the objective is to collect as much data as is necessary to efficiently narrow the 
confidence interval around a point estimate. Some variability is to be expected, but wide 
CIs (>.10; see Gendreau & Smith, 2007) only point to the need for additional research and 
offer little insight into the true state of population parameters.

NOTES

1. Base rate adjustments were required because correlations based on the binomial effect size display assume a 50% base 
rate (i.e., that half of the population would reoffend violently and half would not; Randolph & Edmondson, 2005). Given that 
the real-world base rate of violence is lower than 50%, effect size correlations need to be adjusted to account for this lower 
base rate (see Thompson & Schumacker, 1997).

2. Page constraints limit a detailed reporting of each measure included in the generation categories, but more information 
can be obtained from the first author.

3. Common examples of indexes coded as containing primarily static risk items included the Statistical Information on 
Recidivism scale; Violence Risk Assessment Guide; Historical, Clinical, and Risk Management Violence Risk Assessment 
Scheme, historical scale only; Salient Factor Score; Custody Rating Scale: Institutional Adjustment/Security Risk; Risk 
Assessment for Prison Scale; history of conduct disorder; and miscellaneous criminal history variables. Common examples 
of measures coded as containing primarily dynamic risk factors included the Level of Supervision Inventory (LSI)/LSI–
Revised/LSI: Screening Version, Violence Risk Scale, Self-Appraisal Questionnaire, and the Psychopathy Checklist (PCL)/
PCL–Revised/PCL: Screening Version.

4. Examples of measures coded as content relevant (see Andrews and Bonta, 2006, and Walters, 2006, for elaboration) 
included such instruments as the Psychopathy Checklist–Revised; Level of Supervision Inventory–Revised; Historical, 
Clinical, and Risk Management Violence Risk Assessment Scheme; Criminal Sentiments Scale-Modified; Self-Appraisal 
Questionnaire; Criminal Insensitivity and Irresponsibility Scale; Lifestyle Criminality Screening Form; Measures of Criminal 
Attitudes and Associates; Diagnostic and Statistical Manual of Mental Disorders–related measures of conduct problems and 
antisocial personality disorder; Violent Beliefs Inventory; Wisconsin Assessment of Client Risk Scale; and the Offender 
Group Reconviction Scale. Measures coded as “less relevant” include the Coping Situations Scale, Minnesota Multiphasic 
Personality Inventory–2, Positive Affect/Negative Affect Scale, Psychological Referral Screening Form, and the Perceived 
Stress Index.
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The Efficacy of Violence Prediction:
A Meta-Analytic Comparison of Nine Risk Assessment Tools

Min Yang and Stephen C. P. Wong
University of Nottingham

Jeremy Coid
University of London

Actuarial risk assessment tools are used extensively to predict future violence, but previous studies
comparing their predictive accuracies have produced inconsistent findings as a result of various meth-
odological issues. We conducted meta-analyses of the effect sizes of 9 commonly used risk assessment
tools and their subscales to compare their predictive efficacies for violence. The effect sizes were
extracted from 28 original reports published between 1999 and 2008, which assessed the predictive
accuracy of more than one tool. We used a within-subject design to improve statistical power and
multilevel regression models to disentangle random effects of variation between studies and tools and to
adjust for study features. All 9 tools and their subscales predicted violence at about the same moderate
level of predictive efficacy with the exception of Psychopathy Checklist—Revised (PCL-R) Factor 1,
which predicted violence only at chance level among men. Approximately 25% of the total variance was
due to differences between tools, whereas approximately 85% of heterogeneity between studies was
explained by methodological features (age, length of follow-up, different types of violent outcome, sex,
and sex-related interactions). Sex-differentiated efficacy was found for a small number of the tools. If the
intention is only to predict future violence, then the 9 tools are essentially interchangeable; the selection
of which tool to use in practice should depend on what other functions the tool can perform rather than
on its efficacy in predicting violence. The moderate level of predictive accuracy of these tools suggests
that they should not be used solely for some criminal justice decision making that requires a very high
level of accuracy such as preventive detention.

Keywords: risk assessment, violent outcome, meta-analysis, multilevel models

Violence and its control are significant social, political, criminal
justice, mental health, and international security issues. It is a
major public health issue as well, affecting perpetrators, victims,
and witnesses, and influencing the general population through fear
of crime. Violence has been identified as one of many hazards that
should be minimized through risk assessment and appropriate
management; some have argued that risk is to be avoided at all cost
(Adams, 1995). The prediction of future violence has been one of
the most complex and controversial issues in the behavioral sci-
ences (Borum, 1996; Grisso & Appelbaum, 1993; Litwack, 1993;
Poythress, 1992). Courts have increasingly relied on mental health
professionals for assistance in civil and criminal cases to assess
dangerousness or risk of future violence. The premium placed on
prediction is evidenced by policy changes that reflect the growth of
a culture emphasizing risk aversion, with the increasing implemen-

tation of policies, such as zero tolerance, hard targeting, surveil-
lance, selective incapacitation (Haapanen, 1990), long-term incar-
ceration (Kemshall, 2003; Kemshall & Maguire, 2001), and so
forth.

The past 20 years have witnessed the development of special-
ized tools for the prediction and management of violence for use
with a variety of populations (Heilbrun et al., 2009). The increas-
ingly severe sanctions for those identified as high risk for violence
together with dire career consequences for professional who made
erroneous clinical judgments (Maden, 2007) have attracted ex-
tremely close scrutiny on the accuracy of risk prediction from both
research and policy perspectives. Answers to the question of which
risk assessment instrument should be applied to whom and under
what circumstances have major implications for routine clinical
practice, criminal justice work, teaching and training, and the
commercial development of new instruments. The consequences
of inaccurate predictions raise a host of legal and ethical issues as
well. The identification of the most accurate violence prediction
tool or tools therefore deserves the highest priority.

Violent Individuals and Violent Situations

Evidence exists that a disproportionate amount of violent crime
is committed by the most persistent adult male offenders, who
account for a relatively small proportion of the offender popula-
tion. For example, it is estimated that about 50% of all crimes are
committed by 5%–6% of the offender population (see Farrington,
Ohlin, & Wilson, 1986, for a review). However, even violence-
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prone individuals are not always violent; they commit violence
only under certain conditions. For example, the likelihood of
violence for a spouse abuser increases when the individual is in
contact with a partner (Dearwater et al., 1998) or, for a pedophile,
when given access to children (Hanson & Bussière, 1998; Hanson
& Morton-Bourgon, 2004). Even in seemingly random violent
acts, such as school shootings, retrospective investigation reveals
the perpetrator to have acted only under exceptional personal
circumstances (FBI Academy, National Center for the Analysis of
Violent Crime, Critical Incident Response Group, n.d.). Thus, by
identifying a relatively small number of individuals, understanding
the cause of their violence, and effectively managing these indi-
viduals, it is theoretically possible to reduce the incidence of
violence significantly. It follows that predicting who and under
what conditions violence is more likely to occur, followed by
effective management or intervention for those identified as at
high risk for violence, could be an effective violence prevention
strategy.

This model of violence reduction has been applied successfully
in the reduction of future violence among offender populations
(Andrews, 1995; Andrews, Bonta, & Hoge, 1990) and high-risk
youths (Lipsey & Wilson, 1998) and should be equally applicable
to many other types of violent behavior. For example, the govern-
ment of the United Kingdom has committed significant resources
to develop a program, termed the Dangerous and Severe Person-
ality Disorder (DSPD) treatment program, to provide treatment
and management services for a relatively small number of persons
who are deemed to be at very high risk for future violent and
sexual offending and also suffer from severe personality disorders,
in particular, those with psychopathy (Maden & Tyrer, 2003). The
assessment–prediction–intervention model for violence prevention
is therefore based on the accurate assessment of risk and prediction
of future violence. However, this model inevitably raises the
question as to what type of violence risk assessment and prediction
is the most accurate.

Issues in the Assessment and Prediction of Violence

There are several major hurdles to overcome in violence pre-
diction, in particular, the problems inherent in trying to predict
low-frequency events, vis-à-vis who will be the perpetrator of
violence and when he or she will act violently. Predicting any
low-frequency event is difficult and error prone (e.g., consider
predicting who will be the next perpetrator of a school shooting
and when he or she is likely to act). Making such predictions tends
to overidentify suspected perpetrators, that is, committing many
false positive errors. Even with a moderately accurate method of
prediction, predicting low- or very-low-frequency events, such as
serious violence (e.g., mass murder, serial killing, or predatory
child sexual abuse) will inevitably result in a high false-positive
error rate, that is, identifying many people who are deemed violent
but, in fact, are not (see Meehl & Rosen, 1955, and Monahan,
1981, for more detailed discussion). The financial and human costs
of such errors are very significant if individuals so identified are
detained for preventive purposes. However, the human cost is less
if therapeutic or rehabilitative services are offered instead to those
identified as at risk.

Another issue is the identification of valid predictors of violent
behaviors. In recent years, theoretical developments in risk pre-

diction research have begun to tackle this issue with some success
(e.g. Andrews & Bonta, 1998, 2003, 2006; Bonta, Law & Hanson,
1998; Hanson & Bussière, 1998; Hare, 1991, 2003; Monahan &
Steadman, 1994). It is probable that the most significant advance-
ment in the technology of risk assessment is the development of
structured and standardized risk assessment tools, that is, actuarial
tools, to complement, if not replace, the use of unstructured clin-
ical judgments (sometimes referred to as the first-generation of
risk assessment approaches) that are prone to error and biases (see
Andrews, Bonta, & Wormith, 2006; Dawes, Faust, & Meehl, 1989;
Grove & Meehl, 1996; Harris, Rice, & Quinsey, 1993; Monahan &
Steadman, 1994).

The use of actuarial risk assessment tools has now become an
accepted standard of forensic risk assessment practice (Monahan et
al., 2001, pp. 134–135). In most cases, actuarial tools are designed
by combining empirically or theoretically derived constructs that
are predictive of violence or antisocial activities to guide the
forecasting of future antisocial or violent acts. These constructs
can be historical (e.g., criminal history), clinical (e.g., personality
disorder), or situational (e.g., community support) in nature. They
can be further classified as either static/unchangeable, such as
criminal history, or dynamic/changeable, such as community sup-
port. Some constructs are theoretically derived (e.g., psychopathic
personality), whereas others are purely empirically derived (e.g.,
victim age). Some constructs are more relevant to certain sub-
groups, such as youths (e.g., peer group influences), whereas
others are more typically applicable to adults (e.g., employment
history). The “rules” for combining predictor variables in forecast-
ing violence can be quite specific, such as following guidelines in
rating predictors and in summing and interpreting the ratings
(vis-à-vis the actuarial approach), as opposed to being left to the
assessor to use his or her clinical judgment to arrive at a decision
(vis-à-vis the structured clinical judgment approach). It should be
noted that the term actuarial refers to the specified rules that risk
predictors are combined and results interpreted and not to the static
nature of the risk predictors. Regardless of the approach taken, the
predictive efficacies of all tools must be eventually subjected to
repeated empirical validation with client groups that differ in
demographic characteristics (e.g., age, gender, socioeconomic sta-
tus, ethnicity), level and type of past violence (e.g., criminal
histories, sexual vs. nonsexual offenders), psychiatric diagnosis
(e.g., presence of personality disorder, psychosis), intervention
received (e.g., treated vs. untreated), the specific criterion being
predicted (e.g., violent vs. nonviolent behavior or different types of
violent behavior), environmental setting (e.g., clients residing in
institutions vs. the community), countries of origin of the research,
and so forth.

Since the late 1970s, a range of actuarial risk assessment and
risk prediction instruments have been developed in many countries
and jurisdictions, all of which have been validated as demonstrat-
ing acceptable predictive efficacies for various types of antisocial
and/or violent behaviors. With such a wide range of tools, it is
reasonable to question which is best to use clinically for predicting
violence (see also Campbell, French, & Gendreau, 2009). The
answer has important theoretical and practical implications besides
the political and legal implications highlighted above. From a
theoretical perspective, it is important to know whether an actu-
arial approach or structured clinical judgment approach is better in
violence prediction. Furthermore, how does the predictive efficacy
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of theoretically derived violence prediction constructs compare
with that emanating from empirically derived ones? How do the
predictive efficacies of tools with only static constructs compare
with tools that include both static and dynamic constructs? On
the practical side, practitioners naturally want to use instruments
that give them the best prediction possible, given that major
criminal justice and forensic mental health decisions could hinge
on the accuracy of such predictions. The predictive efficacies of
these tools have been the focus of a number of traditional and
meta-analytic reviews. However, there are significant methodolog-
ical issues with a number of previous meta-analytic reviews,
making the interpretation of the results problematic (see section,
“Previous Meta-Analyses Conducted With Random-Effects Mod-
els and Rationale for the Present Study”).

Selection of Risk Prediction Instruments for the
Present Study

We selected nine tools for comparison in this meta-analysis. All
were used in an actuarial manner in the sense of computing a “risk
score” for prediction. All instruments were structured, standard-
ized, and designed to predict antisocial behaviors or violence as
their major objectives. Because the use of actuarial tools is now an
accepted standard of forensic risk assessment practice (see Mona-
han et al., 2001, pp. 134–135), it makes sense to compare the
predictive efficacies of such tools. They are also instruments
designed for assessing nonsexual offenders, contrasting with pur-
posely designed sexual offender risk assessment tools such as the
Static 99 (Hanson & Thornton, 1999), the Sexual Violence
Risk–20 (SVR-20; Boer, Hart, Kropp, & Webster, 1998), and the
Violence Risk Scale—Sexual Offender version (VRS-SO; Olver,
Wong, Nicholaichuk, & Gordon, 2007).

The tools included in this study differ along important dimen-
sions often used to categorize risk tools (see Andrews, Bonta, &
Wormith, 2006, and Campbell et al., 2009, for detailed discussion
of the different “generations” of risk tools). Some are regarded as
second-generation tools with mostly static/unchangeable risk pre-
dictors (Violence Risk Assessment Guide [VRAG]; Harris, Rice,
& Quinsey, 1993; General Statistical Information for Recidivism
[GSIR]; Bonta, Harman, Hann, & Cormier, 1996; Risk Matrix
2000 for Violence [RM2000V]; Thornton, 2007); and the Offender
Group Reconviction Scale (OGRS; Copas & Marshall, 1998),
whereas others are regarded as third-generation tools with mostly
dynamic or potentially changeable risk predictors (Level of Ser-
vice Inventory and revised version [LSI/LSI-R]; Andrews &
Bonta, 1995; Historical, Clinical, and Risk Management Violence
Risk Assessment Scheme [HCR-20]; Webster, Douglas, Eaves, &
Hart, 1997; and the Violence Risk Scale [VRS]; Wong & Gordon,
2006). Although some second-generation tools (including all of the
ones selected) demonstrate fairly good predictive validity (Gend-
reau, Little, & Goggin, 1996; Glover, Nicholson, Hemmati, Bern-
feld, & Quinsey, 2002), the sole reliance on static factors for risk
assessment has been criticized because these factors do not reflect
the complexity of individual functioning and cannot measure
changes in risk over time or identify areas for intervention (And-
rews et al., 1990; Campbell, French, & Gendreau, 2009; Wong &
Gordon, 2006). So-called third-generation tools were designed to
overcome these problems. The tools selected for inclusion also
differ according to whether their risk predictors have been largely

theoretically derived (Psychopathy Checklist—Revised [PCL-R];
Hare, 2003; HCR-20; LSI-R; and VRS), identified empirically
(GSIR, RM2000V, and OGRS), or represent a mixture of both
approaches (VRAG). Theoretically based tools, unlike atheoretical
ones, can also be used to test the validity of the theories on which
they are based, can be informed by changing theoretical formula-
tions, and can inform theoretically based clinical activities. For
example, as discussed later, the predictive validity of Factors 1 and
2 of the PCL-R may be highly relevant to the treatment of psy-
chopathy. Although we attempted to compare the selected risk
tools like for like (all are actuarial, designed to predict risk, and
used widely in forensic practice), the results of the study, in
addition to answering the key question of which tool has the
highest predictive efficacy, can potentially inform other relevant
issues, such as the relative performance of second- vs. third-
generation instruments and theoretically based vs. empirically
based instruments.

Violence Prediction: What Is Being Predicted?

There is no universally accepted definition of violence. Defini-
tions have changed over time and with technological develop-
ments. For example, cyber-bullying or bullying over the Internet,
with no direct physical or even visual contact, can be deemed a
form of violent behavior (Kowalski, Limber, Patricia, & Agatston,
2007). For researchers, a definition of violence such as “behaviors
that can or are expected to lead to significant physical or psycho-
logical harm” (see Wong & Gordon, 2003, p. 76; see also Wong &
Gordon, 2006, p. 288) would probably suffice as a working defi-
nition to guide research and theoretical discussions. However, the
definition of the criterion or outcome variable for prediction, that
is, what is being predicted, is more complex, as it has to withstand
tests of validity, reliability, and practicality. The range of possible
criterion variables for violence is wide: It includes self-reports to
third-party reports of incidents of violence, informal social service
or police contact, formal contact or police charges, formal adjudi-
cation and court convictions, and incarceration. The frequency or
base rate of occurrence also varies: It is generally higher for
self-reported incidents and lowest for measures of convictions and
incarceration because many police contacts do not result in con-
victions. The level at which violence is defined can therefore be set
according to the goal of the prediction and the practicality of data
collection.

The selection of a criterion measure for violence should be
guided by the goal of the research and the reliability and construct
validity of the variable of choice, as well as the ease and cost of
data access and collection. It would be ideal if there were a
common metric to assess the level of violence assumed by various
criterion variables such that between-study comparisons could be
made. To our knowledge, none is available. For the purpose of the
present review, the criterion variables, of necessity, were the ones
chosen by the various investigations we reviewed. In general,
studies usually focused on violent recidivism in the community or
violence in institutions, such as assaults against staff. In a recent
meta-analysis of the efficacy of risk assessment tools, all violent
outcomes in 88 studies could be coded as either institutional
violence or violent criminal recidivism (Campbell et al., 2009).
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Psychopathy: Assessment, Links to Violence,
and Implications

Psychopathy is a psychological construct underpinned by a
number of personality traits that, taken together, can be described
as a personality disorder. As a point of departure, researchers (e.g.,
Hare, 2003; Hare et al., 1990) have often referred to Cleckley’s
(1941, 1976) definition of psychopathy in the operationalization of
the construct of psychopathy. The personality traits generally
considered germane to psychopathy include affective deficits, such
as shallow affect, lack of remorse and shame, callousness, and lack
of empathy, as well as dysfunctional personality traits related to
social functioning, such as egocentricity, manipulativeness, un-
willingness to accept responsibility, insincerity, and lying (Cleck-
ley, 1941, 1976; Hare, 2003).

One of the most widely used assessment tools for psychopathy
is the PCL-R (Hare, 1991, 2003), a 20-item symptom construct
rating scale. The PCL-R is broadly conceptualized as comprising
two correlated factors, with Factor 1 tapping the interpersonal and
affective personality traits similar to that indicated above and
Factor 2 indexing chronic antisocial and unstable behaviors, in-
cluding impulsivity, a persistent pattern of antisocial and criminal
behaviors, and poorly regulated and unstable lifestyle. The number
of factors indicative of psychopathy continues to be debated; both
three-factor (Cooke & Michie, 2001) and four-factor (Hare, 2003)
models (with Factor 1 and Factor 2 each subdivided into two
facets) have been proposed. Still, there is much more research on
the two-factor as compared with the three- or four-factor models.
The debate centers on whether the chronic antisocial characteris-
tics captured by Factor 2 should be part of the conceptualization of
psychopathy. The debate is relevant both theoretically and with
respect to violence prediction and violence reduction interventions
for psychopathy. A major issue is the equivalency of the psychop-
athy constructs assessed with the PCL-R and the Diagnostic and
Statistical Manual of Mental Disorders (4th ed. [DSM–IV], Amer-
ican Psychiatric Association, 1994) as well as the International
Statistical Classification of Diseases and Related Health Problems
(10th Rev. [ICD-10]; World Health Organization, 1990) diagnoses
of antisocial personality disorder and dyssocial personality disor-
der, respectively. Such discussion is beyond the scope of this
article, but see Hare (2003, pp. 87–92) and Ogloff (2006) for
further details.

There is considerable empirical evidence, including a number of
meta-analyses, linking psychopathy assessed by the PCL-R with
criminality and violence (Edens, Campbell, & Weir, 2007;
Walters, 2003a, 2003b). A previous meta-analysis of 18 studies
reported the pooled raw effect sizes as 0.79 (95% confidence
interval [CI] ! 0.42–1.18) or area under the curve (AUC) value of
0.71 for the PCL/PCL-R, plus a somewhat larger value of 1.92 for
the Psychopathy Checklist: Screening Version (PCL:SV) (Salekin,
Rogers, & Sewell, 1996). A subsequent meta-analysis of 10 studies
reported the point-biserial correlation between the PCL-R and
institutional adjustment (mostly aggression and violence) of 0.25–
0.27, which converted to AUC values of 0.64–0.66 (Walters,
2003b). Additional meta-analyses have also investigated the links
of Factor 1 and Factor 2 separately to criminality and violence. The
two factors are correlated in the range of .5 to .6 (Hare, 2003), and
there are important conceptual differences between them. The
PCL-R, originally developed to assess disordered personality, has

become one of the most widely used instruments for assessing risk
and predicting violence in the areas of criminal justice and forensic
mental health. That the PCL-R can predict violence has received
extensive empirical support (see Hare, 2003, for a review of the
evidence). However, it is less clear as to whether its predictive
efficacy should be attributed more to Factor 1 or to Factor 2. Aside
from theoretical debates over what really constitutes psychopathy,
clarifying the links of Factor 1 and Factor 2 with violence has
important implications for risk assessment, violence prediction,
and interventions to reduce violence. If Factor 2 has stronger links
with violence than Factor 1, then it is the criminality and chronic
patterns of antisocial behaviors that should be targeted in violence
prediction. However, if Factor 1 has stronger links to violence than
Factor 2, then violence risk predictions should focus more on
assessing core psychopathic personality traits.

In parallel, interventions to reduce the likelihood of violence
should be directed toward the factor or factors with significant
causative links with violence. Correlational links between a factor
and violence are a necessary, but not a sufficient, condition to
indicate causation. However, intervention directed toward factors
with few or no links to violence would not be effective in reducing
violence (Coie et al., 1993).

Interventions aimed to change personality traits represented by
Factor 1 would require therapeutic approaches effective in altering
egocentricity, callousness, lack of guilt or empathy, and so forth.
Personality traits are, by definition, resistant to change (e.g. DSM-
IV; American Psychiatric Association, 1994) and, as of yet, there
is no empirically supported effective intervention that can be used
to change Factor 1 traits (see O’Donohue, Fisher, & Hayes, 2003).
This is not to say that psychopathy is not treatable. Quite the
contrary, a recent review of the evidence did not support the
contention that treatment can make those with psychopathy worse
(D’Silva, Duggan, & McCarthy, 2004). As well, there is increasing
evidence to suggest that treatment can have a positive impact on
psychopathic offenders (see Olver & Wong, 2009). However, if
Factor 2 is the causative link with violence, then interventions
toward antisocial behaviors should be effective in reducing vio-
lence.

There is an extensive literature (generally referred to as the
“what works” literature) that addresses interventions effective in
reducing antisocial and criminal behaviors, essentially Factor 2
characteristics. The risk, need, and responsivity principles have
been set forth as guidelines for the delivery of risk reduction
treatment and have received considerable empirical support, in-
cluding meta-analyses (see Andrews & Bonta, 1998, 2003, 2006,
2010; McGuire, 2008). Within this context, the present study
examined the efficacy of both Factor 1 and Factor 2 in predicting
violence because of the theoretical, policy, and practical implica-
tions for violence risk assessment and prediction as well as vio-
lence reduction interventions.

Comparison of the Predictive Efficacy of Violence
Prediction Instruments

To answer the question of which is the best tool for predicting
violence, a proper index for comparison must be used. Two ap-
proaches are most frequently used when comparing the predictive
efficacies of different risk assessment tools: (a) comparison of two
or more tools, with indices of predictive efficacy such as AUC or
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correlational statistics and (b) meta-analysis of a fixed-effects
model to pool data from different studies for comparison. Studies
conducted with the first approach have compared the PCL-R (Hare
et al., 1990), the Violence Risk Appraisal Guide (VRAG; Quinsey,
Harris, Rice, & Cormier, 1998), the Violence Risk Assessment
Scheme (HCR-20; Webster et al., 1997), the Level of Service
Inventory—Revised (LSI-R; Andrews & Bonta, 1995), the Psy-
chopathy Check List: Screening Version (PCL:SV; Hart, Cox, &
Hare, 1995), the Lifestyle Criminality Screening Form (LCSF;
Walters, White, & Denney, 1991), General Statistical Information
on Recidivism (GSIR; Nuffield, 1982), Sexual Violence Risk–20
(SVR-20; Boer et al., 1998), and Static 99 (Hanson & Thornton,
2000). However, these studies have produced inconsistent results,
varying from no difference (e.g., Edens, Poythress, & Lilienfeld,
1999; Kroner & Mills, 2001) to large but inconsistent differences
in favor of one or more instruments (e.g., Douglas, Ogloff, Nic-
holls, & Grant, 1999; Hilton, Harris, & Rice, 2001; Gendreau,
Goggin, & Smith, 2002; Loza & Green, 2003; Stadtland et al.,
2005). Such inconsistencies may be attributable, in part, to varia-
tions between the studies, including sample characteristics (e.g.,
age, gender, size of sample, length of follow-up) and criterion
variables (general vs. violent recidivism vs. institutional infrac-
tions) and sample (mental health vs. criminal justice vs. a mixture
of both), not to mention potential proprietary, biases that were
unaccounted for in the studies. Meta-analyses conducted with
random-effects models are intended to overcome some of these
limitations and should yield more reliable results, as explained
below.

Previous Meta-Analyses Conducted With
Random-Effects Models and Rationale for the

Present Study

Meta-analyses conducted with random-effects models are now
considered to be a standard approach for dealing with heteroge-
neity among studies and have, in many cases, superseded fixed-
effects models (see Hunter & Schmidt, 2000). According to Hunter
and Schmidt, this is particularly true in social sciences, where
studies of effect sizes on certain interventions are most likely
based on observational investigation rather than randomized ex-
perimental design. The assumption that effect size is the same in
all of the studies is not tenable, and the random-effects model is
arguably preferable. Walters (2003b) reported a meta-analytic
study that compared the effect sizes of (a) the PCL-R, PCL:SV,
and PCL:Youth Version (PCL:YV) with (b) that of the LCSF in
predicting institutional adjustment and general recidivism. Analy-
ses conducted with inmate samples generated 48 separate effect
sizes from 41 studies for the PCL family of tools and 14 separate
effect sizes from nine studies for the LCSF. These studies were
carried out from 1989 to 2001. Significant heterogeneity in effect
sizes across studies was reported. Weighted effect sizes were then
calculated to take into account the heterogeneity or significantly
different variability in the outcome measures between studies. The
95% confidence intervals (CIs) were used to compare the overall
weighted effect sizes between the two types of instruments for
each of the two outcomes. No significant difference between the
two types of instruments in predicting institutional adjustment and
general recidivism was found, as their CIs overlapped. To examine
sources of heterogeneity among studies, Walters then conducted a

stratified analysis and found that differences in prediction were
related to various study characteristics, such as country of origin of
the report, retrospective versus prospective designs, follow-up
time, and sample characteristics such as gender, age, and type of
participants (mentally disordered vs. prisoners). However, this
analysis did not consider violent outcome.

A subsequent meta-analysis by the same author (Walters, 2006)
compared effect sizes between professional-rated and self-report
risk assessment tools for institutional violent infractions and for
general recidivism. The rated tools included the HCR-20, the
LCSF, the LSI/LSI-R, the PCL/PCL-R, and the VRAG; there were
13 self-report measures. In all, 25 studies of adult male offenders
published between 1986 and 2005, with one or more measures in
the two groups of instruments, were included. Using the same
random-effects model, weighted analysis suggested moderately
larger effect sizes for rated tools compared with self-reported tools,
but only for general recidivism. No comparison of effect sizes was
made between the five professional-rated instruments, and no
attempt was made to adjust for possible moderator effects, such as
study features, when comparing instruments.

Edens, Skeem, and Douglas (2006) reported a meta-analysis of
21 studies that compared the effect sizes of the PCL-YV and the
Youth Level of Service/Case Management Inventory (YLS/CMI;
Hoge & Andrews, 2002) in predicting general and violent recidi-
vism among young offenders, with a simple random-effects model.
They found that the predictive efficacy of the two measures was
comparable and cautioned that there was considerable heteroge-
neity among the effect sizes, which should be addressed in further
studies. No attempt was made to assess or account for study or
sample characteristics in this analysis.

Following the study of Edens et al. (2006), Schwalbe (2007)
conducted a meta-analytic study to compare a large number of
instruments for youths, with similar outcomes in similar popula-
tions, based on 42 AUC values from 28 studies of youth recidi-
vism. To address the issue of study heterogeneity in comparing
risk instruments, the author used a different approach from previ-
ous meta-analyses by means of a two-step process: first, using
restrictive inclusion criteria to minimize heterogeneity by includ-
ing only prospective or longitudinal studies that were carried out
with youths and, second, adjusting for potential moderators using
a weighted least square (WLS) regression model that took into
account random effects of studies while comparing instruments.
Potential moderators were labeled as methodological and interval
level. Instruments were broadly grouped as second and third gen-
eration. The methodological moderators were publication status
(published or not), sampling frame (probation or institutional),
information source (file review or direct interview), and cross
validation (yes or no). Interval-level moderators included sample
size, percentage female, percentage minority, and length of follow-
up. The WLS analysis indicated significantly larger effects of
studies on construct samples than validation samples, third-
generation as compared with second-generation measures, and
studies with smaller samples; smaller effects occurred with studies
utilizing institutional samples as opposed to probation samples.
The last three moderators together accounted for 42% of the total
variation (based on AUC values), whereas instrument type ac-
counted for only 17%. This study did not provide comparison by
individual instruments because there were only 42 AUC values in
the analysis. The WLS analysis was able to identify some key
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moderators and adjust for them simultaneously while comparing
two groups of instruments by second or third generation. This
approach has yet to be applied in other settings, for example,
efficacy of risk instruments for violence among adults.

In predicting adult violence, the recent meta-analysis by Camp-
bell et al. (2009) was probably one of the most comprehensive
comparisons of multiple instruments in predicting institutional
violence (76 effect sizes) and violent recidivism (185 effect sizes).
These authors pooled 88 independent studies from 1980 to 2006
and compared effect sizes of the HCR-20, the LSI/LSI-R, the
PCL/PCL-R, the PCL:SV, the GSIR Scale, and the VRAG for each
of the two violent outcomes. The weighted effect sizes showed no
differences among instruments for institutional violence, but a
somewhat larger effect size of the VRAG compared with the
HCR-20 and the GSIR Scale for violent recidivism. The authors
applied a conventional random-effects model and weighted effect
size analysis. Their study again demonstrated significant hetero-
geneity among studies for most instruments in the comparison
except for the HCR-20, but the sources of the heterogeneity
remained unexamined.

In sum, most of the previous meta-analyses reviewed found
inconsistent to no difference among instruments they compared.
However, the authors of these studies recognized the presence of
heterogeneity among studies and attempted to account for them by
using random-effects models to calculate weighted effect sizes and
by examining the effects of one moderator at a time by a stratified
analytic approach. On the basis of subsample data, such analysis
has two obvious drawbacks: (a) reduced statistical power to detect
differences in predictive efficacy and (b) unexplained variation in
effect sizes due to differences in moderators that could not be
included in the stratification, which, in practice, usually involves
no more than two moderators at a time. Both drawbacks could lead
to large standard errors and wide confidence intervals in effect
sizes and, hence, could potentially obscure moderate differences
between two instruments. The WLS regression analysis reported
by Schwalbe (2007) with restrictive study selection criteria could
be effective in estimating effects of multiple moderators by using
all available data. However, whether the findings could be gener-
alized to studies with larger heterogeneity based on less restrictive
inclusion criteria is debatable.

Another source of study heterogeneity, rarely acknowledged in
previous meta-analyses, was large individual differences embed-
ded in differences between risk instruments because the compar-
isons of the tools were based on different studies with different
individuals.

Our study objectives were to make a number of improvements
on the extant literature, in light of the above methodological issues
and conceptual considerations. First, we compared the efficacy of
nine widely used instruments to predict violent behavior, including
the PCL-R, the PCL:SV, the HCR-20, the VRAG, the OGRS, the
RM2000V, the LSI/LSI-R, the GSIR, and the VRS, as well as
seven subscales: PCL-R Factor 1 and Factor 2, the 10-item His-
torical subscale, the five-item Clinical subscale, and the five-item
Risk Management subscale of the HCR-20; and the Static and
Dynamic scales of the VRS. The PCL-R subscales were included
for key conceptual reasons, elucidated above. The HCR-20 sub-
scales are often reported in the literature together with the total
score. The VRS is the only tool that has separately identified static
and dynamic predictors, and their comparison should also be

informative for reasons discussed earlier. Second, in an attempt to
minimize sampling error between individuals, we used a within-
group design by including only independent studies that compared
the predictive efficacy of more than one risk tool on the same
individual. Third, we used multilevel regression models (Gold-
stein, 2003) to estimate the magnitude of heterogeneity or random
effects to compare weighted effect sizes among instruments, taking
into account random effects, and to examine and adjust for impacts
of study features on the differences of effect sizes between the risk
instruments. Indeed, our position is that the multilevel regression
model can improve on the WLS used by Schwalbe (2007) in
several ways. It decomposes total variance by the natural layers in
the data structure, such as between studies and between instru-
ments within study. It tests for random effects as the conventional
Q statistic does, estimates weighted effect sizes for instruments,
and adjusts for moderators or study features simultaneously all
within the same model. The model also measures variation of
effect sizes among studies that are attributable to different study
features and sample characteristics (see Method section for more
detail).

Overall, our primary objective was to determine which, among
the instruments included in the study, is the most effective violence
prediction tool after addressing the methodological issues of ear-
lier meta-analyses. Furthermore, we aimed to evaluate the predic-
tive efficacy of second-generation (static) and third-generation
(dynamic) tools, together with comparisons between theoretically
derived and empirically derived tools. The study also investigated
the links between the PCL-R Factor 1 and Factor 2, and violence.

Method

Selection of Studies

There were four study selection criteria: (a) more than one risk
assessment instrument must have been evaluated in the same
sample; (b) the reported outcome measures must have clearly
involved some form of violent behavior, including violent charges
or convictions as well as noncriminal violence against persons or
objects; (c) reported statistics must have been reported in sufficient
detail for the computation of the instruments’ effect sizes; and (d)
published or unpublished studies reported since 1999 to capture
recent work as most comparative studies of actuarial instruments
were reported during the last decade. On the basis of the above
selection criteria, key words risk assessment, violence prediction,
and comparing risk assessment instruments were used in literature
searches. The databases included PsycINFO, Embase, and Med-
line, from 1999 to 2008. Authors who were known contributors to
the risk assessment literature were added to the searches. Keyword
search was also applied to specific criminal justice and behavioral
sciences journals. The abstracts were independently read and se-
lected by the first and third authors. Full versions of articles were
obtained if the abstract indicated compliance with inclusion crite-
ria a and b. At this point, cross-reference reviews of reference lists
of all papers were used to identify any other relevant papers missed
in the original search. The first author then read all papers to
decide whether sufficient statistics were presented in the article
(using tables, figures or text) to calculate effect sizes for subse-
quent analyses. Unpublished papers identified were solicited from
authors by mail or e-mail. A final source of relevant studies came
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from recommendations of anonymous journal reviewers, who read
an early version of the manuscript. Initial selection of the meta-
analysis sample included four Canadian studies with overlapping
samples but with different follow-up periods. Advice from journal
reviewers prompted us to exclude all but the one with the largest
sample size. Two studies (Mills & Kroner, 2006; Mills, Kroner, &
Hemmati, 2007) included some individuals who participated in
both studies but were assessed by different instruments over dif-
ferent follow up periods. They were coded in the analysis as one
study.

These procedures yielded 28 independent studies, published or
unpublished, from 1999 to 2008, which compared between two
and nine risk assessment instruments, including subscales of the
HCR-20, the PCL-R/PCL:SV, and the VRS, and which had suf-
ficient data to be included in the meta-analysis.

Criterion or Outcome Measures

Generally, outcome measures reported in the literature are based
on violent criminal reconvictions extracted from official records
after the individual has been released and followed up for some
time in the community (oftentimes referred to as community
violence), or some form of physical aggression or violence toward
others based on staff observations documented in institutional case
files when the individual (often a forensic psychiatric patient) was
in custody in an institution (oftentimes referred to as institutional
violence). To address the potential concern raised by an anony-
mous reviewer that the many criterion variables of violence re-
ported in the literature could represent qualitatively different types
of violent behaviors, we created a covariate consisting of four
violence categories based on the study outcome descriptions. The
following four categories were developed because, first, they ap-
pear to be able to best sort the articles into mutually exclusive
categories and, second, they are sufficiently conceptually different
as to potentially represent different types of violent behaviors. The
four categories are the following: (a) specific mention of actual
physical aggression or violent acts toward institutional staff and
others (excluding threats or attempts) perpetrated within an insti-
tution (see Morrissey et al., 2007); (b) actual, attempted, or threats
of harm to others primarily determined with the HCR-20 definition
of violence as per Webster et al. (1997; see de Vogel, de Ruiter, de
Hildebrand, Bos, & van de Ven, 2004); (c) broadly defined violent
criminal recidivism from official records which included sexual
offense and robbery (e.g., Wong & Gordon, 2006); and (d) violent
criminal recidivism from official records excluding sexual of-
fenses and robbery (see Coid et al., 2009). All of the original
articles were reviewed and coded into one of four categories by the
first author. When there was overlap in the criteria in the article,
the predominant category that best represented the outcomes was
selected. Ten articles were selected and retrospectively reviewed
by the second author. There were agreements on the categorization
on 7 of 10. On further discussion, all disagreements were resolved
in favor of the categorization of the first author: One was misread
by the second author, and two were agreed to after further review-
ing of the criteria use. It was not possible to develop even more
precise categories to cover the broad literature because of the lack
of detailed descriptions in the studies, and outcomes of conve-
nience were often used. The outcome categories also overlapped
according to type of participant and country of studies. However,

according to this categorization of outcome, 62.5% of studies of
forensic psychiatric patients used category a; 62.5% of studies of
mixed offender and psychiatric patients used category c, and 25%
used category b. A total of 50% of studies of prisoners used
category d, with 33.3% of these studies also using category c.
Some studies reported multiple outcomes that included both vio-
lent and nonviolent acts. Nonviolent acts, such as general criminal
recidivism and behavior that involved only verbal aggression, were
excluded from the meta-analyses. In view of the importance of
outcome criteria in this type of research, we make some specific
suggestions in the Recommendations section regarding future at-
tempts to resolve these issues.

The question of whether sexual offenses should be considered as
violent offending is open to interpretation. Our position that they
should be is in line with the views of the authors of a number of
risk assessment tools, such as the HCR-20: “All sexual assaults
should be considered violent behaviour” (see Webster et al., 1997,
p. 25; see also the VRAG, Quinsey et al., 1998, p. 142; and the
VRS, Wong & Gordon, 2006, p. 288). However, if a certain study
author chose to exclude sex offenders from his or her study for
specific reasons, then we accepted such reasoning in our choice of
studies to review. The complexity of the issue is illustrated by the
following: An offender with a long history of nonsexual offending
but with an index sexual offense may be deemed a sex offender for
the purpose of his or her current sentence management; on the
other hand, an offender who committed a minor sex offense many
years ago but more recently was convicted of a serious, nonsexual
violent offense is likely to be deemed a nonsexual violent offender.

Study Features Included in the Analyses

Differences in study characteristics and sample variables must
be taken into account, as they could act as covariates or moderators
in the estimation of instrument efficacy. The effects of study
characteristics and sample variables should be quantified and
adjusted in order to obtain independent estimates of the effect sizes
in violence prediction. In addition, it is well established that risk of
violence is strongly associated with sex, age, and certain forms of
mental disorder, for example, antisocial personality disorder. Other
potential contributing factors include retrospective compared with
prospective study design, different operationalizations of the cri-
terion variable (as discussed above), and country of origin of
studies. Although there is an inevitable lack of uniformity in the
use and/or reporting of such factors, we endeavored to extract as
much information as possible from all studies to include in our
analyses.

Sample variables used in the study were as follows: (a) mean
age, (b) percentage of male participants, (c) study type (retrospec-
tive vs. prospective), (d) country where the study was carried out,
(e) type of participants (nonsexual offenders or prison inmates vs.
forensic mental health patients vs. mixed samples), (f) type of
violence, and (g) average follow-up time in months. For studies
reporting a number of follow-up times (e.g. Craig, Beech, & Browne,
2000; Dahle, 2006; Snowden, Gray, Taylor, & MacCulloch, 2007;
Wong & Gordon, 2006), we used data at the time point for which the
maximum sample size was reported.
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Effect Size Measure

There are three commonly used measures of effect size for
predictive accuracy: Cohen’s d, receiver–operating characteristics
area under the curve (AUC), and the correlation coefficient. Co-
hen’s d is well established for meta-regression analysis with co-
variates or mediators; it is used particularly to deal with random
effects (Goldstein, Yang, Tuner, Omar, & Thompson, 2000). It can
easily be converted into the other two measures for comparison
purposes (M. E. Rice & Harris, 2005). Cohen’s d values have been
calculated directly for eight studies in which the risk assessment
instrument’s means and standard deviations of scores for groups,
with and without the defined violent outcomes, were available. For
one study (Grann, Belfrage, & Tengström, 2000), the Cohen’s d
effect size value was approximated on the basis of medians and
quartiles observed in graphs. For another 13 studies that reported
various correlation coefficients, we converted the correlation co-
efficient r to Cohen’s d using the formula d " r[pq(1 – r2)]#0.5

(Hunter & Schmidt, 2004; M. E. Rice & Harris, 2005), where p
was the base rate of the outcome and q ! 1 # p. When the base
rate was close to 50%, the formula was reduced to d " 2r(1 –
r2)#0.5 or d " [(n # 2)/n]0.5 [2r(1 – r2)#0.5] for small samples. If
the study reported the correlation coefficient separately for men
and women, the d value was computed for men and women
separately. The sample size reported for assessing each instrument
was used as a weighting factor in the meta-regression model for
the effect size analysis. For eight studies that reported only the
AUC values, a direct conversion of the AUC value to the d value
was carried out on the basis of the table of M. E. Rice and Harris
(2005).

The effect size as d value was calculated for each risk instru-
ment assessed for each study. In total, 174 effect size values from
28 studies were included in the analysis.

Multilevel Regression Models

Multilevel regression models developed from educational effec-
tiveness assessment have been shown to provide optimal flexibility
both to disentangle random effects by sources of variation (Gold-
stein, 2003) and to estimate effects of sample characteristics
simultaneously in meta-analysis with complex data structure
(Goldstein et al., 2000). This approach has followed the principle
of meta-regression methods (Greenland, 1987) for observational
data with measurable moderators in epidemiology. It is advanced
by building in random parameters to identify and quantify sources
of variation or heterogeneity. The merits of multilevel models in
comparison with standard statistical approaches to meta-analysis
of effect sizes and odds ratios have been explicitly demonstrated
(Tuner, Omar, Yang, Goldstein, & Thompson, 2000). Applications
of multilevel models can be found in health (Leyland & Goldstein,
2001; N. Rice, Carr-Hill, Dixon, & Sutton, 1998; Von Korff,
Koepsell, Curry, & Diehr, 1992) and in educational (Goldstein,
2003), as well as social, political, and behavioral studies (Samp-
son, Raudenbush, & Earls, 1997; Yang, Heath, & Goldstein,
2000). Software tools for multilevel analysis models are now
available in many major statistical packages, such as SAS, Stata,
SPSS, and SPlus.

The hierarchical features in many published risk assessment
studies are well suited for multilevel regression analysis. Hierar-

chical features pertain to the condition that several risk assessment
instruments are applied to the same sample of individuals within a
study; they also afford analysis of the marked heterogeneity or
random effects between studies, including differences in sample
characteristics, such as sex and age, and differences in study
characteristics, such as country of origin, follow-up time, prospec-
tive versus retrospective designs, and outcome categories. Multi-
level models consist of two parts: (a) random parameter estimates
for random effects at the level of variation sources, and (b) fixed
parameter estimates for mean effects of covariates or moderators.
We used random parameter estimates to quantify and disentangle
total variation in effect sizes to the level of study (between-study
variation) and level of instrument (within-study variation), and
fixed parameter estimates to examine independent effects of study
features or moderators mentioned above. Weighted effect sizes of
instruments adjusted for random effects and effects of moderators
were estimated and compared within the framework of multilevel
models.

Design and Analytic Strategy

Compared with a between-subjects design, a within-subject
design yields smaller random sampling error and thus provides
better statistical power to detect differences of interest. We chose
a within-subject design for this study, meaning that only studies
evaluating more than one risk assessment instrument on the same
sample of subjects with the same outcome variable were included
in the analyses. Such a model provides a natural three-level hier-
archical structure: that is, risk instruments nested within studies
and participants nested within instruments. Three-level multilevel
regression models were therefore applied.

When comparing effect sizes among risk instruments, the
PCL-R was used as the reference category because it was one of
the most widely used tools and was reported by most studies
included in our meta-analysis. The mean differences in effect sizes
between other tools and the PCL-R were estimated in the multi-
level regression model and tested by the generalized Wald test
after fitting a model. The program MLwiN (Rasbash et al., 2000)
was used to perform multilevel regression analysis. All models
were weighted by the inverse of sample size.

Three nested models were fitted. Model A, a three-level vari-
ance component model, provided one estimate for the overall mean
effect size in the regression, together with two variances of random
effects segregated into study and instruments within study. This
model was fitted to quantify the heterogeneity of effect sizes by the
sources and to test the presence of random effects between studies
and within study. If the two variances of random effects were no
more than chance or sampling error, Model A was reduced to a
simple fixed-effects model that estimated a pooled mean estimate
of all studies, with the meta-analysis sample considered homoge-
neous.

Model B, an elaboration of Model A, provided a mean estimate
of effect size for each instrument and its subscales, with PCL-R as
the reference. It explored the magnitude of the total variance
attributable to different risk assessment instruments. Changes in
the study-level variances between the two nested models are
measures of the contributions of the instruments to the variance of
effects sizes. For example, Model A may estimate a variance of
effect sizes at study level as 0.5, and Model B may estimate a
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variance as 0.3, which is smaller than the Model A estimate. If the
instrument effects in Model B are significant, the difference be-
tween 0.5 and 0.3 is the variance component in the total effect size
explained by the differences in instruments. For comparison pur-
poses, we also estimated a fixed-effects only regression model
(B1) for the predictive efficacy of all instruments by removing
variance components from Model B, that is, ignoring random
effects in the effect sizes. Comparison of models with and without
taking into account random effects between studies can indicate
the contributions of random effects on the estimates of efficacy of
risk instruments.

In Model C, study characteristics, such as type of participants,
country of origin, type of study, age and sex of participants, time
of follow-up, type of criterion measures, and so forth, were in-
cluded to examine the extent to which study characteristics con-
tributed to the effect size variation across studies. Model C pro-
vided estimates of the contributions of study characteristics to the
effect size of violence prediction, such that comparisons of the
effect sizes among risk instruments could be made independent of
study characteristics. Interactive effects between some study fea-
tures, such as sex and efficacy of instruments, were considered in
order to understand the reason for the differences between instru-
ments.

The adequacy of models was assessed by the goodness of fit,
with the likelihood ratio test of chi-square statistic, that is, the
difference in the #2log-likelihood values between any two nested
models. The difference in predictive efficacy estimates between
instruments was tested with the generalized Ward test in MLwiN.
All models in the study were fitted by MLwiN. Conversions of
Cohen’s d values from the ROC AUC values were carried out
following the table in M. E. Rice and Harris (2005) when appro-
priate.

It is well established that correlation coefficients and AUC
values based on a smaller sample can be inflated and may have a
direct impact on the effect size measures. In our multilevel regres-
sion models for aggregated data, the raw sample size for the
calculation of each effect size value was used as a weighting factor
to address this issue; it was applied in all models presented.

Results

Features of Studies

A summary of studies included in the meta-analysis is presented
in Table 1. The majority (k ! 11) were carried out in the United
Kingdom, followed by Canada (k ! 9), with three in Sweden, two
in Holland, three in the United States, and one in Germany. Nine
studies were prospective; 19 were retrospective. In the latter,
participants were identified using archival information and were
then followed up to assess their violent outcomes. The total sample
size in the meta-analysis was in a range of 6,348–7,221 by dif-
ferent instruments and a range of 34–1,650 by study. Only those
original studies in which some form of violence was identified as
the outcome variable were included in the meta-analysis. As such,
some samples in the present study may be lower than those in the
original reports.

The mean age of participants in the sample was 33.3 years
(range ! 24–44 years), with 17 studies consisting of male partic-
ipants only, 9 of mixed sex, and 2 of women only. Participants in

the studies were mostly prisoners (k ! 12); others were psychiatric
patients residing in forensic hospitals (k ! 8) or offenders with
mental disorders (k ! 8). Specific categories of mental disorder
were not evaluated in the present study. The overall mean
follow-up time was 43.8 months, varying from 3 to 133 months.
For two studies that did not report the follow-up time, the average
follow-up time of all studies was used as an estimation.

In total, 18 risk assessment tools, including subscales of the
instruments, were evaluated. These included the VRAG (k ! 17),
the HCR-20 (k ! 16), HCR-20 subscales Historical, Clinical, and
Risk Management (ks ! 18, 14, and 12, respectively), the PCL-R
(k ! 16), the PCL:SV (k ! 8), PCL-R/PCL:SV Factors 1 and 2
(ks ! 13 and 13), the RM2000V (k ! 3), the GSIR (k ! 3), the
LSI/LSI-R (k ! 5), the OGRS (k ! 2), the VRS (k ! 4), and the
VRS Static and Dynamic scales (ks ! 3 and 3). For one study
(Craig et al., 2000), the SVR-20 and the Static99 were evaluated
for violence of nonsexual offenders. The overall base rate of
violent outcomes was 24.9%, ranging from 4.8% of violence
recidivism of patients in a 5-year follow-up to 100% of physical
aggression by female patients with mental disorders in a nearly
2-year follow-up. The raw effect size varied from #0.187 to 1.34.

Pooled Effect Size and Its Random Effects

The raw effect sizes were symmetrically distributed with a mean
of 0.65 (variance ! 0.096). The pooled effect size and its distri-
bution of variance based on Model A (Table 2) demonstrated that,
of the total estimated variance (0.0923), 48.2% (0.0445/0.0923)
was due to the difference or random effects across studies and
51.7% (0.0478/0.0923) to the different instruments within the
study. Both variances were statistically significant, Wald test
$2(1) ! 8.26, p ! .004, and $2(1) ! 43.15, p % .0001, respec-
tively. The results suggested significant heterogeneity of effect
sizes across studies as well as across instruments. On the basis of
this model with the pooled effect size estimation as 0.66, a 95%
distribution range of such effect sizes among all studies was
estimated to vary from 0.25 to 1.08 and among all instruments,
from 0.23 to 1.09, respectively.

Effect Sizes of Instruments From Fixed- and
Random-Effects Models

We first fitted a single level or fixed effect regression model
(Model B1 in Table 2) with weighting factor to compare effect
sizes of instruments. By ignoring the heterogeneity among studies
on the outcome measure, the simple meta-regression analysis
suggested that effect sizes for eight instruments and their sub-
scales, including the VRAG, the HCR-20, the PCL:SV, the OGRS,
the GSIR, the RM2000V, the VRS Static subscale, the VRS
Dynamic subscale, and PCL-R Factor 2, were significantly larger
than that of PCL-R total, whereas the effect sizes of PCL-R Factor
1, the five-item Clinical subscale and the five-item Risk Manage-
ment subscale in HCR-20, and other sexual risk assessment in-
struments were significantly smaller than that of PCL-R. However,
by allowing effect sizes to vary randomly among different studies
and estimating a variance at study level for such difference, the
two-level random effect model (Model B2 in Table 2) showed
considerably improved goodness of fit over Model B1, with the
likelihood ratio test $2(1) ! 800.9, p % .0001. Furthermore, by
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allowing effect sizes to vary among instruments and by disentan-
gling variance components for studies and for instruments respec-
tively, the three-level model (Model B3) further significantly im-
proved the goodness fit of Model B3 over Model B2, with the
likelihood ratio test $2(1) ! 398.6, p % .0001. Among the three
models, the single-level model B1 had the smallest standard errors
of efficacy estimates for all instruments, hence, a greater chance
for Type I error (i.e., more false significant findings). The consid-
erably larger log-likelihood value of Model B1 than the other two
nested models indicated the worst fit of the model to the data.

Results of Model B3 suggested that only HCR-20 had a larger
effect size than PCL-R, $2(1) ! 12.86, p ! .0003, and only PCL-R
Factor 1 had a significantly smaller effect size than PCL-R, $2(1) !
21.36, p % .0001. No significant differences were found between the
remaining risk assessment instruments compared with the PCL-R.
The goodness of fit of Model B3, after estimating instrument differ-
ences, was a significant improvement to Model A, with the likelihood
ratio test, $2(16) ! 64.20, p % .0001. The differences among instru-
ments reduced the total variance in effect sizes by 22.6% between
Models A and B3 and, in particular, reduced the variance within study
by 48.0%, from 0.0445 in Model A to 0.0249 in Model B3. This
finding signifies that a large proportion of variation in the mean effect
sizes between studies was related to the correlation between instru-
ments within studies. Failing to take into account such correlation in
comparing the predictive efficacy, such as in Model B1 and B2, can
lead to underestimations of standard errors of parameters and could
produce false positive findings.

Based on Model B3, we still observed a considerable amount of
variation among studies, $2(1) ! 10.29, p % .0001, and among
instruments, $2(1) ! 35.00, p % .0001. It was reasonable to hypoth-
esize that differences in effect sizes between studies could be related
to study features that tended to vary from study to study. Taking such
variability into account may reduce the effect size estimates for
instruments. In Model C1, we accounted for study and sample char-
acteristics that were not accounted for in Model B3. The likelihood
ratio test suggested that Model C1 represented a significant improve-
ment in the goodness of fit over Model B3, $2(11) ! 30.55, p ! .001,
and a marked reduction of the study level variance by 70.3% (from
0.0445 in Model A to 0.0132 to Model C1). The results strongly
supported our hypothesis that study and sample characteristics could
be major contributors to differences between studies. On the basis of
this model, the major study features that contributed to the effect size
were the origin of study, type of study, time of follow-up, and
participants’ sex. After controlling for such difference in study fea-
tures in Model C1, the effect size of HCR-20 was still significantly
larger than that of PCL-R, $2(1) ! 12.45, p ! .0004, and the effect
size of PCL Factor 1 was still significantly smaller than that of
PCL-R, $2(1) ! 20.89, p % .0001, and that of Factor 2, $2(1) !
31.79, p % .0001. The rest of the instruments were no different from
the PCL-R in their predictive efficacy. Raw effect sizes of risk
instruments and their estimated efficacy determined with Model C1
are presented in Table 3. It can be seen that after taking into account
the data structure, the country of study, participants’ sex, mean age of
participants, follow-up time to the outcome, and type of study, the
predictive efficacy of the risk instruments all fall between a range of
0.56 and 0.71 in terms of the AUC value, with the majority falling
within a narrow range of 0.65–0.69. According to the general rule of
the effect size, d values ! 0.2, 0.5, and 0.8 are small, medium, andT

ab
le

1
(c

on
tin

ue
d)

A
ut

ho
rs

of
st

ud
y

C
ou

nt
ry

a
T

yp
e

of
pa

rt
ic

ip
an

ts
b

%
M

al
e

pa
rt

ic
ip

an
ts

M
ea

n
ag

e
of

pa
rt

ic
ip

an
ts

(y
ea

rs
)

St
ud

y
ty

pe
c

M
ea

n
fo

llo
w

-u
p

(m
on

th
s)

Sa
m

pl
e

si
ze

d
O

ut
co

m
es

R
at

e
of

vi
ol

en
ce

(%
)

In
st

ru
m

en
ts

as
se

ss
ed

E
ff

ec
t

si
ze

e
So

ur
ce

da
ta

of
ef

fe
ct

si
ze

W
on

g
&

G
or

do
n

(2
00

6)

1
1

10
0.

0
38

.8
1

52
.8

91
8

V
io

le
nt

re
co

nv
ic

tio
n

31
.3

V
R

S
0.

87
2

C
or

re
la

tio
n

co
ef

fi
ci

en
t

(P
ea

rs
on

’s
)

52
.8

91
8

V
R

S-
St

at
ic

0.
65

1
52

.8
91

8
V

R
S-

D
yn

am
ic

0.
87

2
50

.7
69

6
PC

L
-R

0.
87

2
42

.4
70

1
G

SI
R

0.
67

5
W

or
m

ith
et

al
.(

20
07

)
1

1
10

0
25

.7
1

13
3.

2
61

V
io

le
nt

re
co

nv
ic

tio
n

55
.0

PC
L

-R
0.

61
8

C
or

re
la

tio
n

co
ef

fi
ci

en
t

(u
ns

pe
ci

fi
ed

)
Y

L
S/

C
M

I
0.

68
7

N
ot

e.
H

C
R

-2
0

!
H

is
to

ri
ca

l,
C

lin
ic

al
,a

nd
R

is
k

M
an

ag
em

en
tV

io
le

nc
e

R
is

k
A

ss
es

sm
en

tS
ch

em
e;

H
10

!
10

-i
te

m
H

is
to

ri
ca

ls
ub

sc
al

e
of

th
e

H
C

R
-2

0;
C

5
!

5-
ite

m
C

lin
ic

al
su

bs
ca

le
of

th
e

H
C

R
-2

0;
R

5
!

5-
ite

m
R

is
k

M
an

ag
em

en
ts

ub
sc

al
e

of
th

e
H

C
R

-2
0;

PC
L

:S
V

!
Ps

yc
ho

pa
th

y
C

he
ck

lis
t:

Sc
re

en
in

g
V

er
si

on
;R

M
20

00
V

!
R

is
k

M
at

ri
x

20
00

fo
r

V
io

le
nc

e;
O

G
R

S
!

O
ff

en
de

r
G

ro
up

R
ec

on
vi

ct
io

n
Sc

al
e;

PC
L

–R
!

Ps
yc

ho
pa

th
y

C
he

ck
lis

t—
R

ev
is

ed
;V

R
A

G
!

V
io

le
nc

e
R

is
k

A
ss

es
sm

en
tG

ui
de

;S
V

R
-2

0
!

Se
xu

al
V

io
le

nc
e

R
is

k–
20

;L
SI

-R
!

L
ev

el
of

Se
rv

ic
e

In
ve

nt
or

y—
R

ev
is

ed
;V

R
S

!
V

io
le

nc
e

R
is

k
Sc

al
e;

G
SI

R
!

G
en

er
al

St
at

is
tic

al
In

fo
rm

at
io

n
fo

r
R

ec
id

iv
is

m
;

Y
L

S/
C

M
I

!
Y

ou
th

L
ev

el
of

Se
rv

ic
e/

C
as

e
M

an
ag

em
en

t
In

ve
nt

or
y.

a
1

!
C

an
ad

a;
2

!
Sw

ed
en

;3
!

U
ni

te
d

St
at

es
;4

!
U

ni
te

d
K

in
gd

om
;5

!
H

ol
la

nd
;6

!
G

er
m

an
y.

b
1

!
pr

is
on

er
;2

!
ps

yc
hi

at
ri

c
pa

tie
nt

s;
3

!
m

ix
ed

sa
m

pl
e.

c
1

!
re

tr
os

pe
ct

iv
e

fo
llo

w
-u

p;
2

!
pr

os
pe

ct
iv

e
fo

llo
w

-u
p.

d
N

o.
of

pa
rt

ic
ip

an
ts

us
ed

to
ca

lc
ul

at
e

th
e

ef
fe

ct
si

ze
.

e
E

ff
ec

t
si

ze
d

!
!'

n
"

2(
/n

#
2

#
r/ !

'1
"

r2 (
if

r
is

Pe
ar

so
n’

s
or

Sp
ea

rm
an

’s
co

rr
el

at
io

n
co

ef
fi

ci
en

t,
an

d
d

!
r/
!'

pq
'1

"
r2 (

if
r

is
po

in
t-

bi
se

ri
al

co
rr

el
at

io
n

co
ef

fi
ci

en
to

r
un

sp
ec

if
ie

d.
T

he
C

oh
en

ef
fe

ct
si

ze
d

w
as

ca
lc

ul
at

ed
if

m
ea

n
sc

or
es

an
d

st
an

da
rd

de
vi

at
io

ns
of

th
e

vi
ol

en
ta

nd
no

nv
io

le
nt

gr
ou

ps
w

er
e

pr
ov

id
ed

fo
r

ea
ch

in
st

ru
m

en
ts

ca
le

.T
he

po
ol

ed
SD

fo
r

C
oh

en
’s

ef
fe

ct
si

ze
d

w
as

de
fi

ne
d

as
!'

'n
1

"
1(

SD
1

$
'n

2
"

1(
SD

2(
/'

n 1
$

n 2
"

2(
.

f
T

he
st

ud
y

by
G

ra
nn

et
al

.(
20

00
)

di
d

no
tp

re
se

nt
m

ea
ns

an
d

st
an

da
rd

de
vi

at
io

ns
in

nu
m

be
rs

bu
tp

lo
ts

of
di

st
ri

bu
tio

n
by

ou
tc

om
e

ca
te

go
ri

es
.T

he
m

ed
ia

n
an

d
25

%
pe

rc
en

til
es

w
er

e
re

ad
of

f
fr

om
th

e
pl

ot
s

to
ap

pr
ox

im
at

e
m

ea
ns

an
d

st
an

da
rd

de
vi

at
io

ns
.

753THE EFFICACY OF VIOLENCE PREDICTION



large effects, respectively (Cohen, 1988). Thus the instruments in-
cluded in this study demonstrated medium effects for predicting
violence risk. As PCL-R Factor 1 showed no predictive effect (CI
overlaps with 0), the efficacy of the PCL-R and the PCL:SV were
mainly explained by Factor 2 (or Part 2 for PCL:SV). The three
subscales of the HCR-20 were all predictive, with medium effects
respectively. The larger effect size in the HCR-20 total seemed to
suggest some incremental effects among the subscales. For the VRS,
the Dynamic scale appeared to contribute more to the total than to the
Static scale, but there was no significant difference between them as
a result of the limited number of studies of this instrument.

Association of Study Characteristics With
Predictive Effect Size

Results in Model C1 demonstrated that country of study, mean
time of follow-up, type of study, and sex of participants signifi-
cantly affected predictive efficacy for violent outcomes. In gen-
eral, the U.S. studies reported smaller effect sizes by a mean of
#0.513 compared with studies conducted in Canada, $2(1) !
20.99, p % .001. Prospective studies reported a larger effect size by
a mean of 0.156 compared with retrospective studies, $2(1) !
4.82, p ! .028. Longer follow-up time was associated with larger
effect size, $2(1) ! 7.73, p ! .0005, and studies on women and
mixed samples reported larger effect sizes by a mean of 0.045,

$2(1) ! 5.68, p ! .017, and 0.245, $2(1) ! 9.03, p ! .0038,
respectively, compared with studies utilizing only men.

Model C2 tested interactive effects between study origin and
sex, between instruments and sex for differentiated effect sizes.
Including these interactions in Model C2 significantly improved
the goodness of model fit over Model C1, $2(7) ! 179.34, p %
.0001, as shown in Table 4.

Compared with Model C1, in Model C2 the efficacy of the OGRS
for men became significantly larger than that for the PCL-R, $2(1) !
5.25, p ! .022, by a mean of 0.315, whereas for women, the effect
size was considerably reduced by #0.81, $2(1) ! 132.9, p % .0001.
There was a significantly reduced efficacy of the RM2000V for
women, $2(1) ! 13.22, p ! .003, and an increased efficacy of the
PCL-R/PCL:SV Factor 1 for women, $2(1) ! 14.53, p ! .0001. The
overall effect size for women in the U.S. studies was significantly
lower than that of others by #0.48, $2(1) ! 4.44, p ! .035, whereas
the effect size for men in the U.S. studies was no different from that
in other studies, $2(1) ! 3.69, p ! .055. Furthermore, the difference
between prospective and retrospective studies now became nonsig-
nificant, $2(1) ! 1.43, p ! .230.

Other consistent findings in both models C1 and C2 were as
follows: (a) better efficacy of the HCR-20 compared with the
PCL-R total, (b) poorer efficacy of PCL-R/PCL:SV Factor 1 (for
men) compared with the PCL-R total, and (c) larger effect sizes for

Table 2
Effect Sizes of Risk Instruments to Predict Violent Behavior From Multilevel Regression Analysis

Variable
Model B1

Estimate (SE)
Model A

Estimate (SE)
Model B2

Estimate (SE)
Model B3

Estimate (SE)

Overall 0.636 (0.016) 0.664 (0.046) 0.666 (0.047) 0.637 (0.064)
Instrument: PCL-R Reference Reference Reference

OGRS 0.088 (0.028)!!! 0.134 (0.030)!!! 0.130 (0.141)
VRAG 0.129 (0.022)!!! 0.105 (0.024)!!! 0.089 (0.071)
RM2000V 0.072 (0.029)! 0.132 (0.031)!!! 0.204 (0.153)
HCR-20 0.095 (0.022)!!! 0.136 (0.024)!!! 0.243 (0.068)!!!

H10 0.021 (0.022) 0.061 (0.023)!! 0.059 (0.067)
C5 #0.128 (0.022)!!! #0.080 (0.024)!!! 0.038 (0.071)
R5 #0.152 (0.023)!!! #0.107 (0.024)!!! 0.051 (0.073)
PCL:SV 0.184 (0.026)!!! 0.094 (0.030)!! 0.068 (0.087)
PCL-R/PCL:SV Factor 1 #0.315 (0.023)!!! #0.310 (0.024)!!! #.335 (0.073)!!!

PCL-R/PCL:SV Factor 2 0.084 (0.022)!!! 0.090 (0.024)!!! 0.061 (0.073)
LSI/LSI-R #0.058 (0.055) #0.042 (0.062) #0.023 (0.129)
GSIR 0.073 (0.036)! #0.069 (0.040) 0.063 (0.119)
VRS 0.013 (0.033) #0.135 (0.041)!! #0.025 (0.117)
VRS Static 0.148 (0.034)!!! 0.009 (0.042) #0.047 (0.129)
VRS Dynamic 0.188 (0.034)!!! 0.041 (0.042) 0.013 (0.129)
Othersa #0.341 (0.064)!!! #0.525 (0.106)!!! #0.424 (0.242)

Level of variance
Between study 0.0445 (0.015)!! 0.0521 (.014)!! 0.0500 (0.015)!!

Within study 0.0478 (0.007)!!! 0.0249 (0.004)!!!

#2 log-likelihood 1,400.91 265.60 599.96 201.39
$2 for goodness of fit 1,135.30!!! 800.95!!! 398.57!!!

(Model B1 vs. A) (Model B1 vs. B2) (Model B2 vs. B3)

Note. N ! 174. See text for description of the models. PCL-R ! Psychopathy Checklist—Revised; OGRS ! Offender Group Reconviction Scale;
VRAG ! Violence Risk Assessment Guide; RM2000V ! Risk Matrix 2000 for Violence; HCR-20 ! Historical, Clinical, and Risk Management Violence
Risk Assessment Scheme; H10 ! 10-item Historical subscale of the HCR-20; C5 ! 5-item Clinical subscale of the HCR-20; R5 ! 5-item Risk
Management subscale of the HCR-20; PCL:SV ! Psychopathy Checklist: Screening Version; LSI/LSI-R ! Level of Service Inventory/Revised version;
GSIR ! General Statistical Information for Recidivism; VRS ! Violence Risk Scale.
a Others included the Sexual Violence Risk–20 and the Static 99.
! p % .05. !! p % .01. !!! p % .001.
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female participants (except for a U.S. study) and mixed-sex studies
than for male-only studies.

Sex-differentiated predictive efficacy of the risk instruments is
presented in Figure 1. The mean effect size and its 95% confidence
interval (CI) for each of seven instruments and certain subscales
were derived from the estimates of Model C2. The OGRS and the
RM2000V demonstrated considerably better efficacy in predicting
violence for men than for women, whereas PCL-R/PCL:SV Factor
1 had a larger effect size for women than for men. No sex
difference was found for PCL-R and PCL:SV total scores, HCR-
20, or PCL-R/PCL:SV Factor 2.

Variance of Effect Sizes Explained

Through multilevel models, the total variance of random effects in
the effect sizes was decomposed into variance between and within
studies. If a variable is known to contribute to a source of variance
component, adding such a variable to the model will result in a
substantial reduction in variance attributed to that component. Table 5
shows variances of both between and within study in four nested
models: A, B3, C2, and C3. Model A is the “empty” model without
any covariate effects; Model B3 is the elaborated model with instru-
ment effects only; Model C2 is a further elaboration with both
instruments and study features effects; and, finally, Model C3 in-
cludes effects of outcome categories in addition to all variables in
Model C2. The reduction of 48.1% of the within-study variance in
Model B3 compared with Model A was related to differences between
instruments. However, 51.9% of within-study variation remained
significant and unexplained, $2(1) ! 35.0, p % .0001. Compared with
Model A, the marked 76.6% reduction of between-study variance in
Model C2 was mainly related to study features, such as mean age of
participants, follow-up time, proportion of women participants, sex-
differentiated efficacy between countries and in risk instruments.

However, the study-level variance of Model C2 was still signifi-
cantly larger than zero (p % .05), which could relate to the use of
different criterion measures by different studies. To test our hypoth-
esis, we added the outcome criterion category as another moderator in
Model C2, to form Model C3. With four outcome categories, three
variables were entered into the model to estimate differences in effect
sizes between violent official criminal recidivism, excluding sexual
offenses and robbery (the reference category) and (a) physical aggres-
sion within an institution; (b) actual, attempted, or threat of harm to
others (as defined by HCR-20); and (c) broadly defined violent
official criminal recidivism, including sexual offense and robbery.
The new model, Model C3, estimated a moderately larger effect size
from studies with the broadly defined violence by a mean 0.239,
$2(1) ! 4.64, p % .05, than that of the reference category but no
difference among the other three. The between-study variance was
reduced further by 31.9% to 0.0068 compared with that of Model C2,
indicating the absence of any study differences, $2(1) ! 3.27, p !
.071. All other significant findings in Model C2 remained unchanged.

Considering the impact of heterogeneity of study on effect sizes
reported in literatures, we compared effect sizes of studies between
models without and with adjustment of study features in Figure 2.
Without taking into account heterogeneity among studies,
Model B1 yielded a wide range of effect sizes across studies,
from 0.08 to 1.03, with an overall mean of 0.64 (AUC ! 0.67).
With adjustments in Model C1, the effect sizes of most studies
were significantly reduced, with a mean estimate of 0.55
(AUC ! 0.65). Overlapping confidence intervals of the esti-
mates in the studies indicated no substantive differences.

Discussion
The critical importance of violence assessment, prediction, and

reduction in forensic mental health and criminal justice practices
has resulted in the rapid research and development of violence

Table 3
Efficacy of Risk Instruments in Predicting Violent Outcomes

Instrument
No.

reports
No.

participants
Raw effect size

(minimum, maximum)

Model C1 estimates (weighted and
adjusted)

Effect size (95% CI) AUC (rpb)

PCL-R 16 3,854 0.64 (0.08, 1.15) 0.55 (0.37, 0.74) 0.65 (0.27)
PCL:SV 8 2,506 0.76 (0.47, 1.11) 0.65 (0.40, 0.90) 0.68 (0.31)
PCL-R/PCL:SV Factor 1 13 3,895 0.34 (#0.19, 0.65) 0.22 (0.00, 0.45) 0.56 (0.11)
PCL-R/PCL:SV Factor 2 13 3,995 0.71 (0.32, 1.11) 0.61 (0.38, 0.84) 0.67 (0.30)
OGRS 2 1,955 0.60 (0.14, 0.83) 0.78 (0.45, 1.11) 0.71 (0.36)
RM2000V 3 1,784 0.75 (0.58, 0.97) 0.76 (0.41, 1.11) 0.70 (0.35)
VRAG 17 4,894 0.74 (0.14, 1.13) 0.68 (0.44, 0.92) 0.68 (0.32)
HCR-20 16 4,161 0.85 (0.28, 1.34) 0.79 (0.56, 1.02) 0.71 (0.37)
H10 18 4,725 0.66 (#0.03, 1.11) 0.61 (0.38, 0.84) 0.67 (0.29)
C5 14 4,078 0.64 (#0.11, 1.20) 0.59 (0.40, 0.78) 0.66 (0.29)
R5 12 3,998 0.63 (0.00, 1.13) 0.60 (0.37, 0.83) 0.66 (0.29)
GSIR 3 988 0.81 (0.68, 1.06) 0.67 (0.37, 0.97) 0.68 (0.25)
LSI-R 3 355 0.58 (0.47, 0.69) 0.51 (0.20, 0.82) 0.65 (0.25)
VRS 4 1,148 0.59 (#0.12, 1.10) 0.53 (0.22, 0.83) 0.65 (0.25)
VRS-Static 3 1,098 0.46 (0.08, 0.87) 0.51 (0.21, 0.84) 0.65 (0.25)
VRS-Dynamic 3 1,098 0.49 (#0.15, 0.87) 0.57 (0.27, 0.89) 0.66 (0.28)

Note. PCL-R ! Psychopathy Checklist—Revised; PCL:SV ! Psychopathy Checklist Screening Version; OGRS ! Offender Group Reconviction Scale;
RM2000V ! Risk Matrix 2000 for Violence; VRAG ! Violence Risk Assessment Guide; HCR-20 ! Historical, Clinical, and Risk Management Violence
Risk Assessment Scheme; H10 ! 10-item Historical subscale of the HCR-20; C5 ! 5-item Clinical subscale of the HCR-20; R5 ! 5-item Risk
Management subscale of the HCR-20; GSIR ! General Statistical Information for Recidivism; LSI-R ! Level of Service Inventory—Revised; VRS !
Violence Risk Scale.
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prediction methodologies. Clinicians and researchers now have
available to them an assortment of well-constructed and well-
validated tools that purport to assess and predict violence to
various degrees. Which tool or tools can provide the most accurate
prediction of violence is an important theoretical and practical
question. Recent attempts to answer this question by way of

meta-analytic reviews of the literature have produced inconsistent
results, in part because of various methodological issues. In the
present study, we attempted to answer the question of which tool
can best predict violence by comparing the predictive efficacy of
nine commonly used risk assessment tools with multilevel regres-
sion models based on a within-study design that addressed many

Table 4
Effect Sizes of Risk Instruments and Associations of Study Features to Predict Violent Behavior

Instrument
Model C1

Estimate (SE)
Model C2

Estimate (SE)

Overall 0.554 (0.094) 0.629 (0.097)
Instrument: PCL-R Reference Reference

OGRS 0.231 (0.139) 0.315 (0.138)!

VRAG 0.123 (0.071) 0.116 (0.071)
RM2000V 0.204 (0.149) 0.245 (0.147)
HCR-20 0.240 (0.068)!!! 0.249 (0.068)!!!

H10 0.054 (0.068) 0.061 (0.068)
C5 0.032 (0.072) 0.040 (0.071)
R5 0.043 (0.073) 0.050 (0.073)
PCL:SV 0.095 (0.087) 0.094 (0.086)
PCL-R/PCL:SV Factor 1 #.335 (0.074)!!! #0.341 (0.073)!!!

PCL-R/PCL:SV Factor 2 0.061 (0.073) 0.067 (0.073)
LSI-R #.045 (0.129) #.063 (0.128)
GSIR 0.120 (0.121) 0.106 (0.120)
VRS #.021 (0.116) #.002 (0.115)
VRS-Static #.040 (0.127) #.022 (0.126)
VRS-Dynamic 0.019 (0.127) 0.038 (0.126)
Othersa #.425 (0.228) #.381 (0.221)

Country
Sweden vs. Canada #.015 (0.119) #.025 (0.111)
United Kingdom vs. Canada #.172 (0.086) #.167 (0.081)
United States vs. Canada #.513 (0.112)!!! #.299 (0.156)
Holland vs. Canada 0.114 (0.155) 0.058 (0.146)
Germany vs. Canada #.490 (0.201)! #.361 (0.198)

Study type
Prospective vs. retrospective 0.156 (0.071)! 0.094 (0.078)

Type of participants
Psychiatric patients vs. prisoners 0.022 (0.097) 0.017 (0.096)
Mixed vs. prisoners #.132 (0.109) #.086 (0.102)

Participant gender
Women only vs. men only 0.045 (0.019)! 0.108 (0.027)!!!

Mixed gender vs. men only 0.245 (0.081)!!! 0.192 (0.081)!

Mean age of participants #.003 (0.005) #.013 (0.005)!!

Mean time at risk (months) 0.0028 (0.0011)!! 0.0020 (0.001)!

Women-only study in United States #.476 (0.226)!

OGRS for Women #.807 (0.070)!!!

PCL:SV for Women 0.082 (0.136)
PCL-R/PCL:SV Factor 1 for Women 0.240 (0.063)!!!

PCL-R/PCL:SV Factor 2 for Women 0.025 (0.063)
RM2000V for Women #.251 (0.069)!!!

HCR-20 for Women #.011 (0.061)
Level of variance

Between study 0.0132 (0.0056)! 0.0104 (0.0048)!

Within study 0.0257 (0.0043)!!! 0.0253 (0.0042)!!!

#2 log-likelihood 170.85 #8.50
$2 for goodness of fit 30.55!! 179.35!!!

(Model B3 vs. C1) (Model C1 vs. C2)

Note. N ! 174. PCL-R ! Psychopathy Checklist—Revised; OGRS ! Offender Group Reconviction Scale;
VRAG ! Violence Risk Assessment Guide; RM2000V ! Risk Matrix 2000 for Violence; HCR-20 ! Historical,
Clinical, and Risk Management Violence Risk Assessment Scheme; H10 ! 10-item Historical subscale of the
HCR-20; C5 ! 5-item Clinical subscale of the HCR-2-; R5 ! 5-item Risk Management subscale of the HCR-20;
PCL:SV ! Psychopathy Checklist: Screening Version; LSI-R ! Level of Service Inventory—Revised; GSIR !
General Statistical Information for Recidivism; VRS ! Violence Risk Scale.
a Others included the Sexual Violence Risk–20 and the Static 99.
! p % .05. !! p % .01. !!! p % .001.
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key methodological issues. Overall, our results showed that all of
the nine tools predicted violence at above-chance levels, with
medium effect sizes, and no one tool predicting violence signifi-
cantly better than any other. In sum, all did well, but none came
first.

Comparison of the Predictive Efficacies of the
Tools and Subscales

Only the OGRS (when applied to men) and the HCR-20 were
found to predict significantly better than the PCL-R; all other
instruments predicted better than chance at about a medium level
of efficacy (AUC range from .65 to .70). PCL-R/PCL:SV Factor 1
was significantly worse compared with total PCL-R scores. We
discuss the tools individually and then the implications for vio-
lence risk prediction, assessment, and management.

OGRS. For the OGRS, both the construction and the valida-
tion/prediction samples consisted of United Kingdom prisoners. It
is to be expected that the OGRS would enjoy some predictive
advantage because of the similarity of the two samples.
Schwalbe’s (2007) meta-analyses also found similar effects. Until

the predictive efficacy of the OGRS can be compared with samples
different to its construction sample, it is premature to conclude that
such a predictive advantage will generalize.

HCR-20. Consistent with the literature, we also found the
HCR-20 predicted violence better than the PCL-R/PCL:SV. How-
ever, PCL-R/PCL:SV scores are used to rate one of its 20 items
and are thus already embedded in the HCR-20. The additional
Historical, Clinical, and Risk Management variables in the tool
would be expected to improve on violence prediction. Removal of
the psychopathy item in the HCR-20 may remove the prediction
advantage of the HCR-20 over the PCL-R, and this was indeed
shown to be the case by de Vogel et al. (2004). We were not able
to disentangle this confound in our analyses. For research pur-
poses, the total HCR-20 scores are often derived from summing
individual HCR-20 item scores, a practice the developers of the
HCR-20 specifically cautioned against in the clinical use of the
tool (Webster et al., 1997, p. 22). It is, therefore, unclear to what
extent the present findings, based entirely on summing of the
scores, could be generalized to the clinical use of the tools. For the
above reasons, it is premature to conclude that the HCR-20 pre-
dicted violence better than the PCL-R. We also found that each of
the three HCR-20 subscales demonstrated similar predictive ef-
fects compared with other risk instruments. The three subscales
also appeared to have a synergistic effect: The overall predictive
efficacy appeared higher when the subscales were combined,
which is the way the tool was developed. As the present results
indicate, this is how it should be used.

PCL-R, PCL-SV, Factors 1 and 2. The average PCL-R
effect size (0.64) was smaller than, but still within, the 95% CI of
Salekin’s meta-analysis and close to Walters’s (2003b) findings.
The PCL:SV effect size was larger than that for the PCL-R.
However, this difference in the effect sizes did not exceed chance
after adjusting for study characteristics and other random effects.
The effect size (.55, AUC ! .65) of the PCL-R is comparable to
that of the other tools. However, Factor 1, which assesses the core
psychopathic personality features, demonstrated practically no pre-
dictive efficacy (effective size ! .22, AUC ! .56); it was the only
scale among the 16 investigated with effect size overlapping with
0. Recent meta-analyses on institutional adjustment and recidi-
vism, on youth recidivism, and among civil psychiatric patients
also produced similar findings (Edens et al., 2006; Skeem &
Mulvey, 2001; Walters, 2003a, 2003b). Together, these findings

Figure 1. Effect sizes and 95% confidence intervals by gender from
Model C2. PCL-R ! Psychopathy Checklist—Revised; PCL:SV !
Psychopathy Checklist: Screening Version; PCL F1 ! Psychopathy
Checklist—Revised and Psychopathy Checklist: Screening Version Factor
1; PCL F2 ! Psychopathy Checklist—Revised and Psychopathy Checklist:
Screening Version Factor 2; HCR-20 ! Historical–Clinical–Risk Manage-
ment–20; OGRS ! Offender Group Reconviction Scale; RM2000V !
Risk Matrix 2000 for Violence.

Table 5
Variance of Effect Sizes Estimated and Attributors

Variable Model A Model B3 Model C2 Model C3

Variation level
Between study 0.0445!! 0.0495!! 0.0104! 0.0068
Within study 0.0478!!! 0.0248!!! 0.0253!!! 0.0253!!!

Model B3 vs. A Model C2 vs. A Model C3 vs. A
% Reduction of variance

Between study 76.6 84.7
Within study 48.1 47.1 47.1
Total 19.5 61.3 65.1

Attributes to variance reduction Differences in instruments Differences in instruments
and study features

Differences in instruments, study features,
and outcome criterion

! p % .05. !! p % .01. !!! p % .001.
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suggest that Factor 1 personality features, the core personality
features of psychopathy, are not linked to violence. The predictive
efficacy of the PCL-R appeared to be attributable almost entirely
to Factor 2 (effect size of .61, AUC ! .67), which is essentially a
measure of previous criminality and antisocial behavior, such as
impulsivity, criminal versatility, and irresponsibility (often termed
criminogenic characteristics). Previous violence and criminality
are powerful predictors of future violence and criminality, which
may explain why the predictive efficacy of Factor 2 is similar to
the RM2000V and OGRS, tools that also rely heavily on past
criminality to predict violence.

VRAG. We found an effect size of 0.68 for the VRAG based
on 4,894 participants in 17 studies, which is comparable to the
AUC value in a recent meta-analysis of 14 effect sizes (Campbell
et al., 2009) but smaller than that found in the construction sample
(AUC of 0.76; Harris et al., 1993). The mean follow-up for the
construction study was 6.80 years compared with only 3.07 years
in this meta-analysis; our finding may therefore not be unexpected
given that we found larger effect sizes with longer follow-up time.

Past studies comparing predictive effects between the VRAG
and the PCL-R or PCL:SV were either inconsistent (Campbell et
al., 2009; Coid et al 2009; Douglas, Yeomans, & Boer, 2005;
Glover et al., 2002; Hilton, Harris, & Rice, 2001; Loza & Loza-
Fanous, 2001; Mills & Kroner, 2006) or reported higher effect
sizes of the PCL-R/PCL:SV than of the VRAG (Doyle & Dolan

2006; Kroner & Loza, 2001; Kroner & Mills, 2001; Loza & Green,
2003). The present results indicated that any difference in effect
sizes between the two measures was due to chance after adjusting
for study characteristics and correlations between instruments.

LSI-R. The effect size of the LSI-R in the present study
(AUC ! 0.65) was identical to that from a previous large-scale
meta-analysis (Gendreau et al., 2002) and close to that from a
meta-analysis by Walters (2003a; AUC ! 0.67) in predicting
institutional adjustment and recidivism (see also a recent meta-
analysis by Campbell et al., 2009, which reported an AUC of
0.61). Our finding of similar predictive effects between the LSI-R
and the PCL-R is consistent with previous findings.

Risk Matrix 2000 for Violence, OGRS, and sex effects.
Whereas there was no difference for either the RM2000 V or the
OGRS compared with the PCL-R for the combined sample of men
and women (Model C1), we showed for the first time that predic-
tive efficacies for both tools were significantly better for men than
for women when men and women were considered separately
(Model C2). The sex effect may be due to the fact that both tools
were developed with male offenders in mind. For example, pre-
dictors such as offense history, which is a good risk predictor for
men in the United Kingdom, and was selected for that purpose, did
not perform as well for women in the United Kingdom (Coid et al.,
2009). Furthermore, female participants in this study had a signif-
icantly higher prevalence of Axis I clinical syndromes, such as

Model C1 Model B1 Mean

Snowden et al. (2007)
Edens et al. (2006)
Gray et al. (2003)
Glover et al. (2002)Glover et al 
Doyle et al. (2002)
Douglas et al. (2005)
Wong & Gordon (2006)
Dolan & Fullam (2007)
Hilton et al. (2001)
De Vries Robbe et al. (2006)
Belfrage et al. (2000)
Craig et al.  (2006)
Grann et al . (2000)
Nicholls et al. (2004)
Dahle (2006)
Mills & Kroner (2006), Mills et al. (2007)
Tengström (2001)Tengström (2001)
Gray et al. (2007)
De Vogel et al. (2004)
Morrissey et al. (2007)
McDermo! et al. (2008)
Cooke et al. (2001)
Coid et al. (2009)
Doyle & Dolan (2006)
Warren et al. (2005)
Wormith et al. (2007)
Greva! et al. (2004)
Douglas et al. (1999)

0 0.2 0.4 0.6 0.8 1 1.20 0.2 0.4 0.6 0.8 1 1.2

Effect size

Figure 2. Effect sizes of studies with 95% confidence intervals estimated from Model C.
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affective disorder, psychotic illness, and substance use dependence
(Coid et al., 2009); similar variables demonstrated smaller predic-
tive ability with the HCR-20 among women compared with men.
The sex-differential effects of the two instruments in predicting
violence in the present study, with United Kingdom prison samples
only, require further research with non–United Kingdom offender
samples.

VRS. The VRS, which has both static and dynamic factors in
separate domains, allows for within-subject comparison of the
predictive efficacies of these domains. In contrast with static
predictors, dynamic predictors are useful in guiding treatment
intervention by identifying treatment targets linked to violence and
measuring treatment change. The VRS and the PCL-R have similar
predictive efficacies (effect sizes of .53 and .55, respectively),
whereas the VRS dynamic domain performed slightly, but not
significantly, better than the static domain (effect size of .57 vs. .51
respectively). The results highlight that static and dynamic predic-
tors appeared to perform equally well in predicting violence re-
cidivism. However, the clinical usefulness of dynamic variables
outweighs the static ones in risk reduction treatment and manage-
ment of forensic clients.

Conclusions and Implications

The HCR-20 and the OGRS showed statistically significantly
larger effect sizes than the PCL-R, but such findings are tentative
at best and did not exceed the other instruments by a large amount.
This level of difference, even if replicated, is not likely to be
translated into a meaningful level of difference in clinical practice.
In contrast, a recent meta-analysis that compared the efficacy of
five risk assessment tools (the HCR-20, the LSI-R, the PCL-R, the
GSIR, and the VRAG) in predicting violence recidivism revealed
that the HCR-20 and the PCL-R had similar predictive efficacies
(overlapping 95% sample-adjusted CIs), whereas the VRAG per-
formed better than the HCR-20 (with nonoverlapping but a small
separation in their CIs). However, the CI of the VRAG overlapped
with that of the LSI-R and PCL-R (Campbell et al., 2009). In
essence, when differences in predictive efficacies for violence
between instruments are found in different meta-analytic studies,
they are usually not large and are inconsistent.

In all, based on our overall findings and the literature, such as
Campbell et al. (2009), we conclude that there is no appreciable or
clinically significant difference in the violence-predictive effica-
cies of the nine tools after accounting for differences in study
features and other unexplained random effects with multilevel
regression analysis. If prediction of violence is the only criterion
for the selection of a risk assessment tool, then the tools included
in the present study are essentially interchangeable. It would
follow that the choice of using any one of the nine tools over
another should be based largely on what additional relevant clin-
ical, criminal justice, or management functions the tool of choice
can perform, rather than on how well it can predict violence in
comparison with other tools. Furthermore, predictive efficacy is
essentially very similar when we contrasted second-generation
(e.g., VRAG) with third-generation (e.g., LSI-R) tools, theoreti-
cally derived (e.g. PCL-R) with empirically derived tools (e.g.,
GSIR), or tools consisting of only static/unchangeable predictors
(e.g., RM2000) with tools with both static and dynamic/
changeable predictors (e.g., VRS). The instruments’ confidence

intervals overlap to such an extent that it is not possible to say that
any one tool predicts violence consistently and significantly better
than any others.

We are not implying that all of the tools are equivalent in all
respects; different tools are designed for different functions in
addition to risk prediction. Tools with dynamic risk predictors can
assess change in risk (see Olver et al., 2007) while those with static
predictors cannot. The PCL-R was designed for assessing a per-
sonality construct, whereas the LSI Case Management Inventory
can inform on case management processes and the VRS, on
treatment readiness and change. The knowledgeable assessor
needs to select the appropriate tool from his or her toolbox for the
purpose at hand. The nine tools have similar efficacy in violence
predictions, but they have other important differences.

Despite the many conceptual and theoretical differences in the
tools, why are they so similar when it comes to predicting violence?
We can only speculate, but we posit first that, for the purpose of
making violence predictions, the risk factors in the different tools
could have been drawing from the same pools of variance that reflect
a long-standing pattern of dysfunctional and aggressive interpersonal
interactions and antisocial and unstable lifestyle that are common to
many perpetrators of violence. The risk factors are probably different
labels we use to tap into these common variances. The results of the
study by Kroner, Mills, and Reddon (2005), which revealed that risk
factors in many tools are essentially interchangeable, nicely illustrates
this point.

After almost five decades of developing risk prediction tools, the
evidence increasingly suggests that the ceiling of predictive efficacy
may have been reached with the available technology. Other ap-
proaches such as tree modeling (Steadman et al., 2000) and Neural
Networks (Price et al., 2000) require further exploration, but it is
unlikely that a very high level of predictive accuracy is achievable
because of theoretical constraints. Violent behavior is the result of the
individual interacting with the immediate environment. Although it
may be possible to improve on our understanding and predicting what
an individual may do in hypothetical situations, it will be much more
difficult to predict the situation that an individual actually encounters
in the open community. Even predicting violence within an institu-
tional environment is difficult, where the assessor has much more
information about that environment.

From Risk Assessment to Risk Management

Building a better model of violence prediction should not be the
sole aim of risk prediction research, which is just one link in the risk
assessment–prediction–management triad that aims to achieve vio-
lence reduction and improved mental health. Risk management could
be achieved by providing better treatment and continuity of care, but
it must rely on good risk assessment. The risk, need and responsivity
principles derived from the theory of the psychology of criminal
conduct (see Andrews & Bonta, 1998, 2003, 2006, 2010; Andrew et
al., 1990) provide a useful theoretical framework for risk reduction
intervention. Appropriate risk assessment can identify high-risk indi-
viduals in need of more intensive management and intervention, by
means of the risk principle. Using tools with dynamic risk predictors
to assess risk can identify appropriate changeable treatment targets
linked to violence (the need principle) in particular for treatment-
resistant clients who require more specialized intervention (the re-
sponsivity principle). Assessment tools with dynamic or changeable
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predictors, such as the HCR-20, the VRS, and the LSI-R can accom-
plish some of these tasks provided that the dynamic predictors are, in
fact, causal predictors according to criteria set forth by Kraemer et al.
(1997). A causal risk predictor is one that can be manipulated and,
when it is manipulated, results in corresponding changes in the out-
come measures (Kraemer et al., 1997). For example, criminal attitude
is a causal risk predictor if reduction in criminal attitude with inter-
vention in a treatment program could be linked to reduction in
recidivism.

Prediction research, as typically undertaken, with tools and
correlational methodologies illustrated in the present review, can
elucidate the links between two variables, but it cannot establish
the causal nexus between them: Correlations do not imply causa-
tion (see Arboleda-Florez & Stuart, 2000; Kraemer et al., 1997;
Mullen, 2000). Risk management and violence reduction interven-
tions require the clear understanding of causation (see Buchanan,
2008; Douglas & Skeem, 2005; Wong & Gordon, 2006); we can
only intervene with confidence if we know that A causes B and
that reducing A would lead to reducing B. Prediction research has
identified many potential causes of violence, such as substance
abuse, acute mental disorder, and criminal lifestyle. However,
research is only scratching the surface of identifying causal pre-
dictors (see Andrews, Bonta, & Wormith, 2009; Hanson, Harris,
Scott, & Helmus, 2007; Hudson, Wales, Bakker, & Ward, 2002;
Olver & Wong, 2009; Olver et al., 2007). Understanding the causal
relationships should also sharpen our predictive power. Much
more research is required to identify causal risk predictors.

Our finding that Factor 1 interpersonal and affective traits of
psychopathy are not linked to future violence can have important
clinical and treatment implications. Treatment interventions that
focus on changing these core psychopathy traits, based on the
previous findings, will not have any significant impact on reducing
future violence in men, even if the treatment is successful and the
psychopathic traits are substantially modified. For example, The
Dangerous and Severe Personality Disordered treatment program,
established about ten years ago in the United Kingdom, aims at
treating individuals who are dangerous or at high risk for violence
and have one or more severe personality disorders, such as psy-
chopathy, that are functionally linked to violence (Maden & Tyrer,
2003). The present results suggest that in such treatment programs,
reducing the risk of violence should focus on reducing crimino-
genic factors rather than on reducing the core psychopathic traits.

To reduce propensity for violence among psychopathic individ-
uals, treatment must target causal links to violence or criminogenic
characteristics, such as Factor 2 characteristics, with “what works”
approaches (Wong, Gordon, & Gu, 2007; Wong & Hare, 2005).
However, Factor 1 core personality traits are still important clinical
considerations because they interfere with treatment delivery as a
result of conning, manipulative characteristics, lack of responsi-
bility for actions, and low motivation to change. In addition,
affective deficits and interpersonally exploitative behaviors could
be significant impediments to the formation of a functional work-
ing alliance (Wong & Hare, 2005, p. 20). However, these are
responsivity issues rather than criminogenic factors, and such
responsivity issues must be appropriately managed in order for
treatment to proceed.

There are a number of caveats here: lack of predictive effect of
PCL-R Factor 1 for violent risk was only observed among men.
Factor 1 has a small but significant effect size for women even

after adjusting for study features; however, more research is re-
quired to validate these findings. Although Factor 1 did not appear
to have direct links to future violence, it could interact with other
risk factors, such as sexual deviance, to increase the risk of sexual
violence in moderate- to high-risk sex offenders (see Hildebrand,
de Ruiter, & de Vogel, 2004; Olver & Wong, 2006). Such possi-
bilities were not tested in this meta-analysis. The present findings
also point to the need to further assess the violence-predictive
efficacy of Factor 1 and its derivatives (Facet 1 and Facet 2; see
Hare, 2003) within the four- and the three-factor structure of the
construct of psychopathy.

The Unpacking of Study Heterogeneity

It is widely accepted in meta-analysis that study heterogeneity
originating from differences in study settings can be controlled for,
but similar heterogeneity that originates from other sources may
not be measurable or controlled for. It is convenient to use the term
random effects to include all sources of differences attributable to
heterogeneity without clearly identifying the specific attributes.
Most researchers nowadays routinely apply Q statistic to test for
overall random effects between studies and use weighted mean
effect size to adjust for them (e.g., see Edens et al., 2006; Guy,
Edens, Anthony, & Douglas, 2005; Walters, 2003a). In contrast to
previous reports, the present study disentangled the total variation
in effect sizes into two components: between-study variation or
heterogeneity, accounting for 48%, and within-study variation,
accounting for 52% of the total variance (Model A). Of the
between-study heterogeneity, 85% was attributable to the age of
participants, follow-up time, sex, sex–country interaction, sex–
tool interaction, and outcome criteria, whereas 47% of within-
study variation was attributable to instrument differences (Model
C3). In sum, only about 25% of the total variance was attributable
to instrument differences. Using a different type of regression
analysis, a previous meta-analysis of predictive efficacy of risk
tools for juvenile recidivism also showed that only 17% of the total
variance in the AUC values was accounted for by type of risk
tools, whereas 42% of the total variance was contributed by several
methodological moderators (Schwalbe, 2007). Moderator effects
in effect sizes of certain risk instruments were previously exam-
ined in some meta-analytic studies (Campbell et al., 2009; Guy et
al., 2005; Walters, 2006) for different outcomes. The lack of
significant effects of most moderators reported in those studies
could be due to limitations of standard statistical procedures de-
scribed in the early sections of this report.

By applying multilevel regression analysis that combines mul-
tivariate regression model and a random-effects model into a
single model to preserve the maximum statistical power afforded
by the data, we uncovered significant mean and differential effects
of key moderators that were major sources of study heterogeneity.
After controlling for these sources of study heterogeneity by
explicitly modeling the effects of moderators, we were able to
compare the predictive efficacies of risk instruments in a more
effective and less biased manner based on homogeneous study
samples. In essence, we created a statistically level playing field on
which to compare the risk tools, a strategy that has many obvious
advantages.

That age and follow-up time are significant moderators is not
surprising. The association of increase age with a decrease in
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prevalence in offending—the age– crime curve—is a well-
established finding in criminology (Hirschi & Gottfredson, 1983).
Violent offending occurs much less frequently than nonviolent
offending. For example, the offense histories in a sample of over
900 Canadian federal offenders in their mid-30s showed that
nonviolent convictions were more than five times more likely than
violent convictions (Wong & Gordon, 2006). As such, longer
follow-up time is expected to be associated with larger effect size
as it takes more time to accumulate a substantial number of violent
infractions for assessing predictive efficacy.

The variation of predictive efficacy for women in terms of
instruments, country, and clinical characteristics (Factor 1) is
complex. Needless to say, more studies are required to unravel
these relationships, and it is important not to overinterpret the
present results, as they are based on relatively few studies from a
limited number of countries.

Predictive efficacy of risk assessment instruments may differ
depending on the use of different outcome criteria. We found
predictions of the broadly defined criterion of violence to have
larger effect sizes than those of other three categories of violent
outcome, contributing 8.2% to study heterogeneity and indepen-
dent of the effects of other study features or moderators. A previ-
ous meta-analysis (Campbell et al., 2009) also found differences in
predictive efficacy for institutional violence compared with vio-
lence recidivism. Most studies that used the broadly defined cri-
terion of violence drew from samples of Canadian prisoners, and
seven out of nine tools we compared were developed in Canada
using Canadian forensic samples. It is possible that the larger
effect size of the one outcome criterion could be associated with
the similarity of the study samples with the construction samples
on which the tools were developed. We did not model differential
effects between outcome category and individual risk instruments,
as such analyses might cause overfitting of our model. Further
research is required to assess the replicability of the findings and
the validity of our hypothesis.

Unpacking study heterogeneity with multilevel regression anal-
yses has important implications. In validating risk assessment
tools, one must take into account, either in the study design or in
the statistical analyses, the various potential sources of heteroge-
neity.

Limitations

First, the literature search may not have included all published
and unpublished papers that met our inclusion criteria, and some
systematic biases may be introduced into article selection. How-
ever, these biases were minimized by using two persons to select
and review the articles.

Second, a range of outcomes were used as criterion variables in
the reviewed studies, and prediction efficacies vary with types of
outcome Violence also varied in quality (type of violence), sever-
ity (harm inflicted), and frequency of occurrence (base rate). To
truly compare the predictive efficacy of the tools, one needs to
equate the outcomes or criterion variables of the predictions. Most,
if not all, of the studies reviewed used prediction of the first
occurrence of violence rather than prediction of a pattern of
violence as the criterion variable; the latter has just as much, if not
more, relevance to violence prediction, management, and reduc-

tion. The present study, as in other meta-analytic studies, is inev-
itably limited by the criterion reported in the studies.

A caveat that is common to many meta-analyses is that there is
no control over the quality of the study and the data, nor propri-
etary interests; no study was excluded on the basis of quality
considerations in the present analyses. We did not code for study
quality, although some meta-analysts do so, and we did not code
for proprietary interests. We also did not investigate the “opera-
tion” of the subscales within the mother tool (such as that of the
HCR-20, the PCL-R, and the VRS), as doing so would involve
major factor- analytic studies that were beyond the scope of this
analysis. Findings on lower effect sizes of predictive efficacy in
studies on U.S. women must be considered tentative as a result of
the small numbers of studies included in the analysis.

Recommendations

On the basis of the results of present meta-analyses and review
of the literature, we put forth the following recommendations.

1. All risk assessment instruments (excluding subscales) in-
cluded in the study predicted violent recidivism moderately well,
and their predictive efficacies were not significantly different.
Because of their moderate level of predictive efficacy, they should
not be used as the sole or primary means for clinical or criminal
justice decision making that is contingent on a high level of
predictive accuracy, such as preventive detention.

2. The selection of a tool for clinical or research purposes should
be determined more by what other functions the tool can perform
than its violence prediction efficacy per se.

3. Efforts should be directed toward investigating situational
contingencies that precipitate violence. Little research has been
carried out in this area, in contrast to individual variability.

4. The efficacy in identifying risk predictors and extracting
prediction information from them based on the current meth-
odology of summing ratings of predictors (exemplified by all
the tools under study) may have reached a plateau. Future
research should explore other novel means of identifying and
combining risk predictors, for example, the tree method and
neural network approaches, including all aspects of the risk
assessment process, such as different categorizations of violent
offender groups, criteria of violence, and additional situational
or dynamic predictors that might be specific for violent predic-
tion (Yang, Liu, & Coid, 2010).

5. More research should be carried out to identify causal pre-
dictors of violence to inform violence reduction interventions and
to improve the accuracy of prediction.

6. The present results suggest that Factor 2 rather than Factor
1 of the PCL-R predict violence. It is hypothesized that when
intervening to reduce violence among psychopathic individuals,
efforts directed at changing Factor 2 (criminality) characteris-
tics should be more effective than those directed at Factor 1
(personality) characteristics. Future research should test this
hypothesis directly.

7. More studies of violence prediction should be undertaken
with female participants as the pattern of prediction results for
women appeared significantly different, in many instances, from
those of men. Most prediction tools have been developed for use
with men.
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8. A common metric to assess different dimensions of violence,
such as quality, severity, and frequency should be developed to
facilitate between-study comparisons of the criterion variables.

9. Multilevel regression model analysis may be the preferred
tool for meta-analysis where common methodological issues in-
clude (a) presence of random effects in effect size due to hetero-
geneity among studies, (b) lack of statistical power to draw mean-
ingful conclusions due to small sample size, and (c) the need to
adjust for characteristics of studies in order to estimate the pooled
effect size. The nature of multilevel models in handling data with
clustering effects and dependency also opens the door for meta-
analysts to estimate effect sizes based on studies reporting efficacy
measures at different follow-up times within study, effect sizes of
correlated multiple outcomes, or effect sizes based on studies with
individual data.
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Appendix

A Brief Description of Seven Risk Assessment Tools

The Violence Risk Appraisal Guide (VRAG; Harris et al., 1993)
is a 12-item actuarial tool designed to assess risk of violent
recidivism and can be used for men apprehended for criminal
violence and with male mentally disordered offenders. The items
assess early childhood problems, alcohol problems, criminal his-
tory, Diagnostic and Statistical Manual of Mental Disorders (3rd
ed. [DSM-III]; American Psychiatric Association, 1980) diagnoses
of schizophrenia, personality disorder, and so forth. The items are
differentially weighted as reflected by the score assigned to the
item and can be rated on the basis of a comprehensive social
history. The Psychopathy Checklist score is included as one of the
items and has the largest weight. Each total score has been asso-
ciated with one of nine categories with a known likelihood of
violent recidivism based on data from the construction sample with
7 years of follow-up data. The VRAG has been extensively vali-
dated with an average area under the curve (AUC) of .72 for the
prediction of violent recidivism (Rice & Harris, 2005).

The Violent Risk Scale (VRS; Wong & Gordon, 2001, 2006) uses
six static and 20 dynamic variables derived primarily from the risk,
need, and responsivity principles (Andrew & Bonta, 2003). The VRS
dynamic variables (measuring violence-linked attitudes, cognition,
emotional regulation, community support, etc.) are changeable;
changes in the dynamic factors have been shown to be associated with
changes in recidivism in the community (Olver, Wong, Nicholaichuk,
& Gordon, 2007). The VRS dynamic and static variables are equally
weighted and are all rated on 4-point Likert scales (0, 1, 2 or 3) based
on file review and a semi-structured interview. For most variables,
higher ratings indicate a closer link to violence. Dynamic variables
closely linked to violence (rated 2 or 3) are appropriate targets for
violence reduction treatment. The total VRS score indicates the level
of violence risk; the higher the score, the higher is the risk. The VRS
is appropriate for use with male offenders and forensic psychiatric
patients. The AUC of .74 has been reported for the prediction of
violent recidivism (Wong & Gordon, 2006).

The Historical–Clinical–Risk Management–20 (HCR-20; Web-
ster, Douglas, Eaves, & Hart, 1997) is a 20-item violence risk
assessment tool based on the structured professional judgment

model of risk assessment. This model relies on the assessor scoring
the items and clinically combining the items to arrive at a risk
estimate of low, medium, or high. The Historical domain assesses
the presence of personality disorder, major mental illnesses, psy-
chopathy (using formally assessed PCL-R or PCL:SV scores),
history of violence, and so forth; the Clinical domain assesses
insight, active symptoms of mental illness, impulsivity, and so
forth; and the Risk Management domain assesses exposure to
destabilizers, availability of support and stress, and so forth. Rat-
ings of the items are based on file information and interview.
(Formal PCL-R assessment of psychopathy and diagnosis of men-
tal disorder based on Diagnostic and Statistical Manual of Mental
Disorders or the International Classification of Diseases is re-
quired.) The median AUC value for the HCR-20 total score across
42 studies was .69 based on the summation of the numeric scores
of the HCR-20 (see Douglas & Reeves, 2009).

The Level of Service Inventory—Revised (LSI-R; Andrews &
Bonta, 1995) is a 54-item survey of indicators of risk and need across
10 components: Criminal History, Education/Employment, Financial,
Family/Marital, Accommodation, Leisure/Recreation, Companions,
Alcohol/Drug Problems, Emotional/Personal, and Attitude /Orienta-
tion. Some items are scored absent (0) or present (1); other items are
rated 0 to 3, indicating very high risk) or very low risk, respectively,
on the basis of file review and interview. A most recent meta-analyses
of the LSI-R indicated a predictive validity for violent recidivism with
an adjusted effect size of .28 (AUC ! .61).

The Offender Group Reconviction Scale—Version 2 (OGRS-2;
Copas & Marshall, 1998) is a 12-item rating tool based almost
entirely on past offending history and demographic information,
such as offence category; various offence history indicators, such
as burglary, breach of an official order, offender’s age at time of
sentence and earliest possible release, gender, and a composite
variable that measures the quantity and speed of past offending.
Rating can be done based on file review alone, as all variables are
either demographic or historical in nature. Predictive validity
(AUC) on a large sample of male offenders has been found to be
about .72 (Coid et al., 2009).

(Appendix continues)
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The Risk Matrix 2000V (RM2000V) is a three-item rating tool
designed to predict nonsexual violence in adult males serving a
prison sentence. The items are age, number of sentencing occa-
sions for nonsexual violence, and ever conviction for burglary.
Scoring can be done from file information alone. Predictive valid-
ity determined with samples of prisoners ranged from AUCs of .78
to .80 depending on length of follow-up (see Thornton, 2007).

The General Statistical Information on Recidivism Scale (GSIR;
Bonta, Harman, Hann, & Cormier, 1996), originally developed in
1982 by Nuffield, is 15-item rating scale designed to assess the risk
of general re-offending. Items are all historical in nature and

include criminal history, marital status, and employment status and
are rated with weighted scores. Lower scores on the instrument are
related to higher risk for recidivism. The instrument has been
reliably associated with general recidivism (AUC ! .76) and has
been found to predict violent recidivism as well (Bonta et al.,
1996).
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Mental health professionals are routinely called upon to assess the risk of violence presented

by their patients. Prior surveys of risk assessment methods have been largely circumscribed

to individual countries and have not compared the practices of different professional

disciplines. Therefore, a Web-based survey was developed to examine methods of violence

risk assessment across six continents, and to compare the perceived utility of these methods

by psychologists, psychiatrists, and nurses. The survey was translated into nine languages

and distributed to members of 59 national and international organizations. Surveys were

completed by 2135 respondents from 44 countries. Respondents in all six continents reported

using instruments to assess, manage, and monitor violence risk, with over half of risk

assessments in the past 12 months conducted using such an instrument. Respondents in Asia

and South America reported conducting fewer structured assessments, and psychologists

reported using instruments more than psychiatrists or nurses. Feedback regarding outcomes

was not common: respondents who conducted structured risk assessments reported receiving

feedback on accuracy in under 40% of cases, and those who used instruments to develop

management plans reported feedback on whether plans were implemented in under 50% of

cases. When information on the latter was obtained, risk management plans were not

implemented in over a third of cases. Results suggest that violence risk assessment is a

global phenomenon, as is the use of instruments to assist in this task. Improved feedback

following risk assessments and the development of risk management plans could improve

the efficacy of health services.

Keywords: violence, risk assessment, survey, international, mental health

INTRODUCTION

In light of heightened media attention on the link between

violence and mental illness, there has been an increased

demand for accurate and reliable methods of assessing
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violence risk (Brown, 2013). This focus on prevention is

not new, however. The World Health Organization named

violence prevention as one of its priorities over a decade

ago (WHO, 2002). Moreover, current clinical guidelines

for psychologists (American Psychological Association,

2006), psychiatrists (American Psychiatric Association,

2004; National Institute for Health and Clinical Excellence,

2009), and nurses (Nursing and Midwifery Council, 2004)

recommend the routine assessment of violence risk for

patients diagnosed with major mental illnesses. In recent

decades, numerous violence risk assessment instruments

have been developed to aid in this task. These instruments

combine known risk and protective factors for violence

either mechanically (the “actuarial approach”) or based on

clinical discretion (the “structured professional judgment”,

or SPJ, approach). They have been widely implemented in

mental health and criminal justice settings, where they are

used by psychologists, psychiatrists, and nurses to inform

medico-legal decisions including commitment, classifica-

tion, service plan development, and release (Conroy &

Murrie, 2007).

As there are a large number of risk assessment tools

available, practitioners are faced with the challenge of

selecting the instrument that they feel to be the best fit for

their population and that will best guide treatment planning.

Indeed, recent meta-analyses suggest that risk assessment

instruments may discriminate between violent and non-vio-

lent individuals with comparable accuracy (Yang, Wong, &

Coid, 2010), implying that it may not be possible to base

tool choice solely on predictive validity. In light of such

findings, experts have recommended a shift in focus during

the tool selection process (Skeem & Monahan, 2011), con-

centrating on the assessment needs of the practitioner in

terms of the purpose of the evaluation, the population being

assessed, and the outcome of interest (Singh, Grann, &

Fazel, 2011). Thus, knowledge of which tools are currently

being used in practice and which of them colleagues work-

ing in similar settings believe to be most useful may be

informative. Surveys represent one approach to obtaining

such information.

According to a search of PsycINFO, EMBASE, and

MEDLINE, nine surveys have been published between Jan-

uary 1, 2000 to January 1, 2013 investigating violence risk

assessment practices (Archer, Buffington-Vollum, Stredny,

& Handel, 2006; Bengtson & Pedersen, 2008; Green, Car-

roll, & Brett, 2010; Hawley, Gale, Sivakumaran, &

Littlechild, 2010; Higgins, Watts, Bindman, Slade, &

Thornicroft, 2005; Khiroya, Weaver, & Maden, 2009;

Lally, 2003; Tolman & Mullendore, 2003; Viljoen,

McLachlan, & Vincent, 2010). The studies have provided

evidence that risk assessment tools are commonly used in

practice by psychologists in the United States, the United

Kingdom, Denmark, and Australia. Though the quality of

these surveys vary (Hurducas, Singh, de Ruiter, & Petrila,

in this issue), they have consistently found that actuarial

instruments and personality scales are used more com-

monly in the violence risk assessment process than SPJ

instruments.

These surveys have advanced our understanding of the

use of violence risk assessment tools, but also share impor-

tant limitations. First, no surveys have been published com-

paring what instruments are used in routine practice on

different continents. Second, previous surveys have not

compared patterns of tool use and perceived utility across

professional disciplines. Third, previous surveys have not

attempted to disentangle risk assessment, management, and

monitoring practices. Consequently, many questions

remain regarding the application of risk assessment tools in

practice. Specifically, what instruments are currently being

used, how frequently, in what context, by whom, and

where? The answers to such questions may help guide indi-

vidual clinicians working with mental health and criminal

justice populations to identify and implement the risk

assessment tools with the greatest acceptability, efficacy,

and fidelity (Andrews & Bonta, 2010). Hence, the present

study aimed to investigate violence risk assessment practi-

ces in psychologists, psychiatrists, and nurses on six conti-

nents using a multilingual Web-based survey.

METHODS

Respondents

Mental health professionals were eligible to participate if

they were between the ages of 18 to 65 years and had

assessed the violence risk of at least one adult in their life-

time (N D 2135). Respondents included psychologists (n D
889, 41.6%), psychiatrists (n D 368, 17.2%), nurses (n D
622, 29.1%), and other professionals (n D 256, 12.0%) in

44 countries (Figure 1). The majority of respondents were

from Europe (n D 1062, 49.7%) followed by North Amer-

ica (n D 444, 20.8%), Australasia (n D 112, 5.3%), Asia

(n D 60, 2.8%), South America (n D 57, 2.7%), and Africa

(n D 4, 0.2%). Demographic and clinical characteristics by

professional discipline and continent are provided in

Tables 1 and 2, respectively, and for the overall sample in

Appendix 1.

Survey

The survey included closed-ended questions developed

through a review of the violence risk literature and drawn

from previous surveys of clinicians concerning forensic

assessment practices. Questions were organized into three

blocks: (1) demographic and clinical characteristics, (2)

prevalence and frequency of risk assessment instrument

use, and (3) use and perceived utility of instruments in risk

assessment, management, and monitoring.
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In the first block, respondents were asked about their

demographic backgrounds and clinical activities over the

past 12 months. Specifically, respondents were asked to

approximate the total number of violence risk assessments

conducted over their lifetime as well as in the past 12

months, estimating the percentage of those assessments

conducted with the aid of an instrument. Respondents also

reported how often they received feedback concerning the

accuracy of their risk assessments, as well as how often

they learned whether the risk management plans they devel-

oped were implemented. In the second block, respondents

reported the prevalence and frequency with which they

used specific instruments in the risk assessment process

over the past 12 months. (A list of instruments was con-

structed using recent reviews of the risk assessment litera-

ture, and respondents could identify up to three additional

measures.) Frequency of use was rated on a 6-point Likert-

type scale (0 D Almost never; 5 D Always). In the third

block, respondents reported the tasks for which they used

the specific tools identified in the second block (i.e., to

inform judgments of violence risk, to develop violence risk

management plans, and/or to monitor such plans). Per-

ceived utility of instruments in the identified task(s) was

rated on a 7-point Likert-type scale (0 D Very useless; 6 D
Very useful).

Procedure

The study was conducted in four phases between January to

December 2012: (1) material development, (2) translation,

(3) distribution, and (4) data analysis. The institutional

review board at the University of South Florida approved

all study procedures and waived the need for written

informed consent (IRB Approval Number: Pro00007104).

In Phase 1 (January 2012–February 2012), the Web-based

survey was constructed using Qualtrics electronic survey

software (www.Qualtrics.com). The list of survey questions

were compiled in English and piloted by members of the

Florida Mental Health Institute as well as 16 international

experts representing the countries of Argentina, Australia

and New Zealand, Belgium, Canada, Chile, Denmark,

Germany, Hong Kong, Mexico, The Netherlands, Portugal,

Spain, Sweden, Switzerland, and the United Kingdom. These

collaborators provided feedback that was used to make

further refinements prior to translation and distribution.

In Phase 2 (March 2012–August 2012), the survey and

participation letter were professionally translated from

English into eight additional languages: Danish, Dutch,

French, German, Portuguese, Spanish (Latin American),

Spanish (European), and Swedish. Translation services

were provided by Software and Documentation Localiza-

tion International (www.SDL.com). Translated materials

were then sent to the international collaborators for back-

translation. Identified discrepancies were corrected by the

first author.

In Phase 3 (September 2012–November 2012), partici-

pation letters were distributed electronically via ListServs,

membership directories, or bulletins of 59 national and

international professional organizations (see Appendix 2

for a full list). The letters were distributed by each expert

collaborator in their resident country’s native language.

Where available, the membership of at least three national

organizations was targeted: (1) a national organization of

psychologists (e.g., American Psychology-Law Society),

(2) a national organization of psychiatrists (e.g., American

Academy of Psychiatry and the Law), and (3) a national

organization of nurses (e.g., Forensic Psychiatric Nurses

Council). Where available, organizations of forensic spe-

cialists were identified. The membership of international

FIGURE 1 Countries participating in an international survey on violence risk assessment practices.
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forensic mental health organizations (e.g., International

Association of Forensic Mental Health) was also targeted.

To the extent possible, survey distribution followed the

Dillman Total Design Survey Method (Dillman, Smyth, &

Christian, 2009). Specifically, participation letters were

sent via e-mail on a Friday and contained direct and active

links to the survey. Two reminder e-mails were sent in

seven day increments after the initial distribution to remind

potential respondents about the study. A fourth e-mail was

also sent indicating a final opportunity to participate.

Respondents who completed the survey and volunteered

their e-mail addresses were entered into a raffle for eight

cash prizes, each valued at $50 USD. At the end of the data

collection period, winners were randomly selected from the

pool of respondents.

In Phase 4 (December 2012 to August 2013), respondent

data was exported from Qualtrics to STATA/IC 10.1 and

SPSS 17.01 for analysis. Descriptive and statistical analyses

were conducted on the 12 most commonly used instruments

in the violence risk assessment process. However, over

200 commercially available instruments and a further 200

institutionally- or individually-developed instruments were

reported as being used. Frequency distributions were exam-

ined and measures of central tendency and dispersion were

calculated for all variables. Differences between continents

(North American, South America, Europe, Asia, Australia)1

and professional disciplines (psychologists, psychiatrists,

nurses)2 regarding the percentage of assessments conducted

using an instrument and the regularity with which risk

assessment and management feedback is given were

TABLE 1

Demographic and Clinical Characteristics of Survey Respondents by Continent

Continent of Practice Over the Past 12 Monthsa

Characteristic

North America

(n D 444)

South America

(n D 57)

Europe

(nD 1062)

Asia

(n D 60)

Australasia

(n D 112)

Demographic

Men (n, %) 164 (36.94) 30 (52.63) 431 (40.58) 22 (36.67) 43 (38.39)

Age in years (M, SD) 46.13 (11.91) 43.03 (9.36) 43.12 (10.55) 37.56 (10.14) 45.29 (10.35)

Years in practice (M, SD) 17.59 (11.62) 16.05 (10.55) 14.92 (10.20) 11.94 (9.45) 19.26 (11.54)

Clinical setting over past 12 months

General hospital (M% Time, SD) 18.09 (34.09) 10.83 (22.07) 2.67 (12.50) 10.61 (26.10) 10.92 (25.96)

Private practice (M% Time, SD) 27.80 (38.19) 24.52 (29.29) 7.51 (21.45) 6.33 (24.00) 19.61 (33.22)

Non-forensic psych hospital (M% Time, SD) 6.97 (21.81) 5.65 (15.55) 16.14 (32.69) 28.40 (39.30) 9.18 (23.17)

Non-forensic psych clinic (M% Time, SD) 7.71 (23.08) 1.87 (9.82) 12.93 (29.55) 15.53 (30.91) 15.86 (31.69)

Forensic psych hospital (M% Time, SD) 9.08 (25.82) 4.74 (14.97) 24.52 (39.31) 19.58 (34.97) 6.74 (21.72)

Forensic psych clinic (M% Time, SD) 5.09 (18.21) 6.12 (19.76) 9.91 (25.39) 2.76 (10.86) 6.52 (19.71)

Correctional institute (M% Time, SD) 8.29 (24.09) 20.25 (36.12) 15.31 (32.39) 13.85 (32.09) 18.03 (35.29)

Other (M% Time, SD) 1.50 (9.51) 11.83 (26.68) 2.12 (11.45) 0.16 (1.29) 4.73 (17.40)

Professional responsibilities over past 12 months

Practice (M%, SD) 57.08 (30.88) 54.38 (23.62) 48.63 (25.30) 68.36 (19.09) 59.09 (24.80)

Administrative duties (M%, SD) 16.57 (18.82) 15.73 (17.02) 24.89 (17.00) 12.31 (11.68) 18.38 (16.82)

Teaching or supervision (M%, SD) 14.14 (16.56) 13.05 (11.74) 11.85 (12.02) 9.56 (8.43) 14.38 (17.43)

Research (M%, SD) 8.47 (15.35) 6.40 (8.90) 6.23 (13.21) 7.71 (10.49) 6.33 (10.14)

Other (M%, SD) 3.71 (13.65) 10.42 (21.89) 8.41 (19.39) 2.03 (9.03) 1.82 (6.64)

Risk assessment history

RA over lifetime (M, SD) 573.47 (1495.54) 701.98 (1655.74) 413.28 (1914.41) 364.40 (665.50) 841.23 (2735.87)

RA with SRAI over lifetime (M% SD) 52.13 (38.71) 40.22 (34.50) 58.88 (37.85) 33.20 (36.04) 62.08 (35.93)

RA over past 12 months (M, SD) 42.44 (95.01) 50.39 (77.02) 36.12 (82.29) 78.35 (175.55) 51.95 (120.45)

RA with SRAI in past 12 months (M%, SD) 51.24 (42.92) 41.66 (37.02) 63.04 (40.75) 30.20 (37.91) 62.80 (42.17)

Characteristics of examinees over past 12 months

Men (M%, SD) 63.14 (37.07) 72.89 (31.61) 80.13 (27.74) 69.40 (31.27) 80.27 (27.60)

Psychotic disorder (M%, SD) 24.27 (30.48) 16.52 (23.47) 31.60 (32.33) 50.26 (30.79) 36.17 (34.68)

Mood disorder (M%, SD) 28.34 (28.22) 14.33 (17.11) 10.02 (16.67) 20.73 (26.91) 22.26 (25.20)

Anxiety disorder (M%, SD) 17.20 (24.35) 7.96 (14.50) 6.19 (14.61) 7.26 (18.45) 10.56 (17.43)

SU disorder (M%, SD) 35.37 (33.33) 43.82 (30.88) 27.39 (30.50) 25.15 (28.87) 43.88 (35.50)

Personality disorder (M%, SD) 28.91 (33.02) 35.01 (32.26) 41.19 (31.77) 24.08 (27.77) 37.02 (28.93)

Other disorder (M%, SD) 9.58 (22.13) 11.22 (21.52) 11.56 (23.75) 6.78 (15.43) 6.84 (19.68)

Note. n D number of respondents; M D mean; SD D standard deviation; Psych D psychiatric; SU D substance use; SRAI D structured risk assessment

instrument.
aExcluding respondents from Africa (n D 4).

1Given the small sample size from Africa, it was excluded from conti-

nental analyses.
2Professionals who did not self-report as being psychologists, psychia-

trists, or nurses (e.g., social workers, counsellors, probation officer, law

enforcement officer) were excluded from these analyses.
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explored via omnibus one-way ANOVAs. Statistical tests

were two-tailed, and a Bonferroni-adjusted significance

threshold of a D 0.004 was used to address family-wise

error due to multiple testing.

RESULTS

Demographic and Clinical Characteristics

The sample was composed of 2135 mental health professio-

nals, the majority women (n D 1288, 60.3%). The average

age of respondents was 43.9 years (SD D 11.0), with an

average of 15.9 years (SD D 10.7) spent in practice.

Approximately half of their time in the past 12 months was

spent on clinical activities (M D 50.9%, SD D 28.2%),

most often in forensic psychiatric hospitals (M D 17.5%,

SD D 34.6%) followed by private practice (M D 15.0%,

SD D 30.5%) and correctional institutions (M D 12.7%,

SD D 29.9%). Additional professional responsibilities over

the past 12 months included administrative duties (M D
22.0%, SD D 18.7%) and teaching (M D 13.2%, SD D
14.9%), with comparatively less time spent on research

activities (M D 7.2%, SD D 14.4%).

Risk Assessment Practices

Respondents reported conducting an average of 435.5

(SD D 1706.0) violence risk assessments in their lifetime,

over half of which (M D 54.3%, SD D 38.9%) were con-

ducted using a structured instrument. They conducted an

average of 34.5 (SD D 86.9) violence risk assessments over

the past 12 months, again over half of which (M D 58.3%,

TABLE 2

Demographic and Clinical Characteristics of Survey Respondents by Professional Discipline

Professional Disciplinea

Characteristic

Psychology

(n D 889)

Psychiatry

(n D 368)

Nursing

(n D 622)

Demographic

Men (n,%) 321 (36.11) 208 (56.52) 225 (36.17)

Age in years (M, SD) 41.70 (11.32) 46.96 (10.30) 46.00 (9.94)

Years in practice (M, SD) 13.20 (9.78) 16.83 (9.72) 20.28 (11.30)

Clinical setting over past 12 months

General hospital (M% Time, SD) 3.03 (14.65) 10.50 (23.42) 13.57 (31.16)

Private practice (M% Time, SD) 19.60 (33.94) 16.35 (29.52) 6.32 (21.84)

Non-forensic psych hospital (M% Time, SD) 5.47 (19.63) 22.65 (34.25) 21.10 (36.69)

Non-forensic psych clinic (M% Time, SD) 6.17 (21.06) 13.94 (28.03) 20.93 (36.69)

Forensic psych hospital (M% Time, SD) 17.94 (35.18) 20.03 (34.20) 18.22 (36.18)

Forensic psych clinic (M% Time, SD) 9.10 (24.72) 7.41 (18.96) 4.70 (18.45)

Correctional institute (M% Time, SD) 23.44 (38.62) 4.96 (14.78) 2.46 (13.30)

Other (M% Time, SD) 3.22 (14.70) 0.87 (6.32) 0.67 (5.02)

Professional responsibilities over past 12 months

Practice (M%, SD) 51.22 (26.83) 61.76 (22.23) 45.66 (29.39)

Administrative duties (M%, SD) 19.82 (16.14) 17.49 (17.13) 27.53 (19.90)

Teaching or supervision (M%, SD) 13.90 (15.08) 11.06 (8.94) 13.07 (15.28)

Research (M%, SD) 8.87 (15.90) 6.01 (9.75) 4.28 (10.54)

Other (M%, SD) 6.20 (16.38) 3.66 (12.39) 9.45 (21.12)

Risk assessment history

RA over lifetime (M, SD) 207.90 (690.72) 624.37 (1791.65) 650.05 (2401.35)

RA with SRAI over lifetime (M% SD) 67.35 (36.61) 36.49 (35.31) 48.88 (37.56)

RA over past 12 months (M, SD) 21.99 (52.77) 45.62 (95.22) 47.75 (119.58)

RA with SRAI in past 12 months (M%, SD) 72.62 (37.56) 43.84 (40.65) 48.35 (42.26)

Characteristics of examinees over past 12 months

Men (M%, SD) 84.33 (27.99) 76.76 (27.89) 65.64 (31.75)

Psychotic disorder (M%, SD) 20.56 (29.46) 45.83 (30.92) 38.07 (32.13)

Mood disorder (M%, SD) 14.92 (22.37) 13.84 (20.14) 17.15 (22.14)

Anxiety disorder (M%, SD) 8.67 (17.51) 5.73 (14.71) 9.87 (18.21)

SU disorder (M%, SD) 32.48 (32.80) 33.81 (31.70) 23.67 (28.64)

Personality disorder (M%, SD) 45.03 (33.21) 38.51 (30.60) 29.09 (28.89)

Other disorder (M%, SD) 12.31 (25.15) 8.72 (19.52) 8.28 (20.09)

Note. n D number of respondents; M D mean; SD D standard deviation; Psych D psychiatric; SU D substance use; SRAI D structured risk assessment

instrument.
aExcluding respondents who self-identified as being members of other professional disciplines (n D 256).

198 SINGH ET AL.

D
ow

nl
oa

de
d 

by
 [

Si
m

on
 F

ra
se

r 
U

ni
ve

rs
ity

] 
at

 1
5:

14
 0

2 
Se

pt
em

be
r 

20
14

 



SD D 41.9%) were conducted using an instrument. Taking

into consideration time spent conducting interviews, obtain-

ing and reviewing records, and writing reports, structured

violence risk assessments over the past 12 months took an

average of 7.8 hours (SD D 7.9) to conduct, whereas

unstructured assessments took an average of 2.8 hours

(SD D 2.7).3

Of those respondents who used instruments over the past

12 months, the majority used them for the purposes of risk

assessment (n D 1134 of 1266 respondents who specified

the purpose of their instrument use, 89.6%) followed by

developing risk management plans (n D 869, 68.6%) and

monitoring those plans (n D 499, 39.4%). Respondents

who used instruments to structure their violence risk assess-

ments reported receiving feedback on the accuracy of their

assessments in an average of 36.5% (SD D 34.7%) of cases.

Those who used instruments to develop risk management

plans were made aware of whether those plans had been

implemented in an average of 44.6% (SD D 34.7%) of

cases. Where such information was available, respondents

reported that their proposed management plans were imple-

mented in an average of 65.4% (SD D 27.5%) of cases.

Comparisons by Geographic Location
and Professional Discipline

Analyses showed differences in the prevalence of instru-

ment use as a function of geographic location and profes-

sional discipline. Compared to North America, Europe, and

Australasia, respondents in Asia and South America

reported completing a smaller proportion of risk assess-

ments with the aid of an instrument both over the lifetime,

F(4, 1706) D 11.06, p < .001, h2 D 0.03, 95% CI [0.02,

0.05], as well as over the past 12 months, F(4, 1682) D
16.09, p < .001, h2 D 0.04, 95% CI [0.02, 0.06]. In terms

of professional discipline, psychologists reported using

instruments to structure their violence risk assessments

more often than did psychiatrists or nurses both over their

lifetime, F(2, 1876) D 105.85, p < .001, h2 D 0.10, 95% CI

[0.07, 0.11] and in the past 12 months, F(2, 1503) D 82.35,

p < .001, h2 D 0.10, 95% CI [0.07, 0.11]. Nurses reported

more often obtaining feedback on whether their risk man-

agement plans had been implemented, F(2, 770) D 10.04,

p < .001, h2 D 0.03, 95% CI [0.01, 0.05], and that their risk

management plans were implemented more often than psy-

chologists or psychiatrists, F(2, 660) D 10.19, p < .001, h2

D 0.03, 95% CI [0.01, 0.06]. Finally, psychologists

reported taking significantly longer to conduct both

unstructured violence risk assessments, F(2, 202) D 10.06,

p < .001, h2 D 0.09, 95% CI [0.02, 0.12], and structured

violence risk assessments, F(2, 896) D 57.33, p < .001,

h2 D 0.11, 95% CI [0.10, 0.16].

Specific Risk Assessment Instrument Use

More than 200 different instruments were reported as being

used in the violence risk assessment process, not including

over 200 additional instruments developed for personal or

institutional use only. In the present study, we describe the

prevalence and perceived utility of those 12 instruments

used most commonly by respondents over the past year. Six

of these were actuarial instruments and six were SPJ

instruments.

The prevalence and frequency of risk assessment instru-

ment use over the past 12 months is reported by profes-

sional discipline and continent in Tables 3 and 4,

respectively, and for the overall sample in Appendix 3.

Over both their lifetime and in the past 12 months, respond-

ents reported that the instruments most commonly used in

the violence risk assessment process were the Historical,

Clinical, Risk Management-20 (HCR-20; nLifetime D 1032

of 2135 respondents, 48.34%; nYear D 669 of 2135,

31.33%) (Webster, Douglas, Eaves, & Hart, 1997), Psy-

chopathy Checklist-Revised (PCL-R; nLifetime D 836,

39.16%; nYear D 513, 24.03%)4 (Hare, 2003), and Psychop-

athy Checklist: Screening Version (PCL:SV; nLifetime D
409, 19.16%; nYear D 195, 9.13%) (Hart, Cox, & Hare,

1995). Those who used specific instruments were also

asked how frequently they used them. Respondents who

used the HCR-20 (M D 3.71, SD D 1.65), PCL-R (M D
3.32, SD D 1.58), and the Historische, Klinische, Toekom-

stige-30 (HKT-30; M D 3.16, SD D 1.73) (Werkgroep

Pilotstudy Risicotaxatie Forensische Psychiatrie, 2002) at

some point in their lifetime reported using these most fre-

quently. Over the past 12 months, the HCR-20 (M D 4.40,

SD D 1.58), HKT-30 (M D 4.33, SD D 1.71), and the For-

ensisches Operationalisiertes Therapie-Risiko-Evaluations-

System (FOTRES; M D 4.33, SD D 1.71) (Urbaniok, 2007)

were the most frequently administered instruments by their

users.

The HCR-20 was the instrument most commonly used

for conducting violence risk assessments, developing risk

management plans, and monitoring risk management plans

(Table 5). Those who used SPJ instruments including the

HCR-20, HKT-30, FOTRES, the Short-Term Assessment

of Risk and Treatability (Webster, Martin, Brink, Nicholls,

& Desmarais, 2009), and the Structured Assessment of

PROtective Factors (de Vogel, de Ruiter, Bouman, & de

Vries Robb�e, 2007) rated these tools, on average, as being

very useful for these tasks. Notably, the HKT-30 and

FOTRES were virtually only used by professionals practic-

ing in Europe.

3Findings concerning specific professional disciplines and continents

are available upon request.

4Consistent with previous surveys on forensic risk assessment, we did

not assume that the use of instruments that incorporate the PCL-R as an

item necessarily meant that the PCL-R was used. For example, the HCR-

20 authors have found that the scheme performs better without the PCL-R

(Guy, Douglas, & Hendry, 2010) and the VRAG manual allows for prorat-

ing should this information be missing (Quinsey et al., 2006).
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Sensitivity Analysis

As a sensitivity analysis, univariate linear regression analy-

ses were performed to investigate whether sex, age, or num-

ber of years in practice was associated with the percentage

of risk assessments conducted using a structured instrument

over respondents’ lifetime and in the past 12 months.

Respondent sex was not found to be associated with instru-

ment use. Younger respondents were found to have con-

ducted a higher percentage of their assessments using

structured instruments over their lifetime, t(2115) D 7.22,

p < .001, b D 0.04, 95% CI [0.03, 0.06], as well as in the

past 12 months, t(1676) D 3.94, p < .001, b D 0.03, 95%

CI [0.01, 0.04]. Similarly, respondents earlier in their

practice careers conducted a higher percentage of their

assessments using structured instruments over their life-

time, t(2133) D 9.00, p < .001, b D 0.05, 95% CI [0.04,

0.06], as well as in the past 12 months, t(1687) D 5.74,

p < .001, b D 0.04, 95% CI [0.02, 0.05].

DISCUSSION

Despite the proliferation of violence risk assessment meth-

ods in mental health and criminal justice settings, research

on what instruments are used in practice and their perceived

utility is rare (Elbogen, Huss, Tomkins, & Scalora, 2005).

Work comparing risk assessment procedures on different

continents and professional disciplines is particularly

TABLE 3

Risk Assessment Instrument Prevalence and Frequency of Use Over the Past 12 Months by Continent

Continent of Practice Over Past 12 Monthsa

North America

(n D 286)

South America

(n D 35)

Europe

(n D 782)

Asia

(n D 39)

Australasia

(n D 112)

Instrument

Number

of Users

(n, %)

Frequency

of Use

(M, SD)

Number

of Users

(n, %)

Frequency

of Use

(M, SD)

Number

of Users

(n, %)

Frequency

of Use

(M, SD)

Number

of Users

(n, %)

Frequency

of Use

(M, SD)

Number

of Users

(n, %)

Frequency

of Use

(M, SD)

COVR 44 3.27 4 2.66 11 3.11 3 4.00 1 3.00

(15.38) (1.22) (11.43) (1.52) (1.41) (1.26) (7.69) (1.00) (0.89) (—)

FOTRES 9 4.11 0 — 52 4.30 1 3.00 0 —

(3.15) (1.76) (0.00) (—) (6.65) (1.76) (2.56) (—) (0.00) (—)

HCR-20 102 4.58 14 4.21 499 4.43 18 3.16 44 4.14

(35.66) (1.56) (40.00) (1.57) (63.81) (1.54) (46.15) (1.61) (39.29) (1.74)

HKT-30 1 6.00 0 — 51 4.29 0 — 0 —

(0.35) (—) (0.00) (—) (6.52) (1.71) (0.00) (—) (0.00) (—)

LSI-R 22 4.31 0 — 37 3.64 1 4.00 18 4.17

(7.69) (1.78) (0.00) (—) (4.73) (1.93) (2.56) (—) (16.07) (1.92)

PCL-R 101 4.21 18 3.83 366 3.77 10 2.90 30 2.52

(35.31) (1.66) (51.43) (1.46) (46.80) (1.63) (25.64) (1.19) (26.79) (1.40)

PCL:SV 26 2.84 4 4.50 144 3.71 7 2.71 19 3.39

(9.09) (1.43) (11.43) (1.29) (18.41) (1.67) (17.95) (1.70) (16.96) (1.72)

SAPROF 14 3.85 0 — 125 3.68 1 2.00 5 3.20

(4.90) (1.79) (0.00) (—) (15.98) (1.65) (2.56) (—) (4.46) (1.92)

START 29 3.50 0 — 113 3.53 13 2.84 7 4.00

(10.14) (1.45) (0.00) (—) (14.45) (1.78) (33.33) (1.95) (6.25) (1.26)

V-RISK-10 26 2.95 2 2.50 26 3.62 2 3.00 2 4.00

(9.09) (1.16) (5.71) (0.70) (3.32) (1.68) (5.13) (1.41) (1.79) (—)

VRAG 47 4.23 2 3.00 123 3.79 2 4.00 6 1.75

(16.43) (1.59) (5.71) (1.41) (15.73) (1.53) (5.13) (1.41) (5.36) (0.96)

VRS 50 3.16 5 3.20 29 2.76 4 4.50 20 4.80

(17.48) (1.47) (14.29) (1.78) (3.71) (1.55) (10.26) (1.00) (17.86) (1.58)

Note. n D number of respondents; M D mean; SD D standard deviation; Users D number of respondents using instrument over past 12 months;

Frequency D mean frequency of use rating over past 12 months; — D not applicable; COVR D Classification of Violence Risk (Monahan et al., 2005);

FOTRES D Forensisch Operationalisiertes Therapie- und Risiko-Evaluations-System (Urbaniok, 2007); HCR-20 D Historical, Clinical, Risk Management-

20 (Webster et al., 1997); HKT-30 D Historische, Klinische, Toekomstige-30 (Werkgroep Pilotstudy Risicotaxatie, 2002); LSI-R D Level of Service

Inventory-Revised (Andrews & Bonta, 1995); PCL-R D Psychopathy Checklist-Revised (Hare, 2003); PCL:SV D Psychopathy Checklist: Screening Version

(Hart et al., 1995); SAPROFD Structured Assessment of Protective Factors (de Vogel et al., 2007); STARTD Short-Term Assessment of Risk and Treatabil-

ity (Webster et al., 2009); V-RISK-10 D Violence Risk Screening-10 (Hartvig et al., 2007); VRAG D Violence Risk Appraisal Guide (Quinsey et al., 2006);

VRSD Violence Risk Scale (Wong & Gordon, 2009). Frequency use was measured using a six-point Likert scale (0 D Almost never; 5 D Always).
aExcluding respondents from Africa (nD 4).
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scarce, making it unclear whether clinicians working in dif-

ferent contexts should assume the generalizability of previ-

ous survey findings. Therefore, the present study aimed to

survey the use and perceived utility of violence risk assess-

ment methods in practice by 2135 psychologists, psy-

chiatrists, and nurses on six continents. Respondents

reported using over 400 instruments to assess, manage,

and monitor violence risk, with over half of risk assess-

ments in the past 12 months conducted using such an

instrument. Due to the emphasis on assessment as part

of their training and practice, the majority of respond-

ents as well as the majority of tool users were

psychologists.

The survey findings may have important implications for

practice and research. First, the results identify which

structured instruments are being used by mental health pro-

fessionals to conduct violence risk assessments, to inform

the development of risk management plans and to assist in

their monitoring. The findings also speak to the perceived

utility of instruments in these tasks. This information may

assist practitioners’ selection of which risk assessment tools

to implement. With the two leading approaches to struc-

tured risk assessment (actuarial and SPJ) demonstrating

similar popularity and with mechanical and clinically-based

tools having similar reliability and accuracy (Fazel, Singh,

Doll, & Grann, 2012), the focus of instrument selection

should be on the goodness-of-fit between the population

and setting in which a professional is working and those for

which tools were designed. Additional practical considera-

tions include administration time, cost, training needs, and

TABLE 4

Risk Assessment Instrument Prevalence and Frequency of Use Over the Past 12 Months by Professional Discipline

Professional Disciplinea

Psychology

(n D 737)

Psychiatry

(nD 255)

Nursing

(n D 345)

Number of Users Frequency of Use Number of Users Frequency of Use Number of Users Frequency of Use

Instrument (n, %) (M, SD) (n, %) (M, SD) (n, %) (M, SD)

COVR 18 3.06 10 2.40 19 3.78

(2.44) (1.28) (3.92) (1.34) (5.51) (1.13)

FOTRES 27 4.44 16 4.18 13 4.23

(3.66) (1.88) (6.27) (1.51) (3.77) (1.69)

HCR-20 379 4.64 141 4.06 112 4.08

(51.42) (1.47) (55.29) (1.58) (32.46) (1.74)

HKT-30 46 4.21 2 5.50 2 5.00

(6.24) (1.77) (0.78) (0.70) (0.58) (—)

LSI-R 54 4.01 7 2.00 1 6.00

(7.33) (1.88) (2.75) (1.52) (0.29) (—)

PCL-R 363 3.90 99 3.58 23 2.60

(49.25) (1.66) (38.82) (1.59) (6.67) (1.37)

PCL:SV 124 3.73 45 2.91 14 4.07

(16.82) (1.60) (17.65) (1.66) (4.06) (1.77)

SAPROF 115 3.71 13 3.23 6 4.00

(15.60) (1.63) (5.10) (1.64) (1.74) (2.28)

START 66 3.65 35 2.74 47 3.80

(8.96) (1.70) (13.33) (1.44) (13.62) (1.87)

V-RISK-10 18 3.76 14 3.46 13 3.16

(2.44) (1.52) (5.49) (1.45) (3.77) (1.40)

VRAG 122 3.85 34 3.97 9 3.37

(16.55) (1.62) (13.33) (1.35) (2.61) (1.50)

VRS 44 3.83 13 2.84 36 3.27

(5.97) (1.83) (5.10) (1.67) (10.43) (1.46)

Note. n D number of respondents; M D mean; SD D standard deviation; Users D number of respondents using instrument over past 12 months;

Frequency D mean frequency of use rating over past 12 months; — D not applicable; COVR D Classification of Violence Risk (Monahan et al., 2005);

FOTRES D Forensisch Operationalisiertes Therapie- und Risiko-Evaluations-System (Urbaniok, 2007); HCR-20 D Historical, Clinical, Risk Management-

20 (Webster et al., 1997); HKT-30 D Historische, Klinische, Toekomstige-30 (Werkgroep Pilotstudy Risicotaxatie, 2002); LSI-R D Level of Service Inven-

tory-Revised (Andrews & Bonta, 1995); PCL-R D Psychopathy Checklist-Revised (Hare, 2003); PCL:SV D Psychopathy Checklist: Screening Version

(Hart et al., 1995); SAPROFD Structured Assessment of Protective Factors (de Vogel et al., 2007); STARTD Short-Term Assessment of Risk and Treatabil-

ity (Webster et al., 2009); V-RISK-10 D Violence Risk Screening-10 (Hartvig et al., 2007); VRAG D Violence Risk Appraisal Guide (Quinsey et al., 2006);

VRS D Violence Risk Scale (Wong & Gordon, 2009). Frequency use was measured using a six-point Likert scale (0 D Almost never; 5 D Always).
aExcluding respondents who self-identified as being members of other professional disciplines (n D 256).
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personal preference for a tool’s approach to assessment

(Desmarais & Singh, 2013). Given that the users of SPJ

instruments rated them as very useful in the development

and monitoring of risk management plans, assessors work-

ing in rehabilitation and recovery-focused settings may

wish to consider adopting such tools (e.g., HCR-20, HKT-

30, FOTRES, SAPROF, START). Instruments following

this approach may be particularly useful internationally, as

recent meta-analytic evidence suggests that probabilistic

estimates of violence risk produced by actuarial risk assess-

ment instruments may vary considerably depending on

local factors (Singh, Fazel, Gueorguieva, & Buchanan,

2013, 2014). Findings also suggest that personality scales

such as the Psychopathy Checklist measures continue to be

used as part of the risk assessment process. Albeit such

instruments may have an important role to play in develop-

ing responsive risk management plans, they have not been

found to predict violence as accurately as tools explicitly

designed for the purposes of violence risk assessment

(Singh et al., 2011).

Second, findings suggest a need for increased communi-

cation about violence risk assessments. Respondents who

used instruments to inform their assessments reported

receiving any kind of feedback on their accuracy in only a

third of cases (36.5%). However, social psychology

research demonstrates that judgment accuracy increases

when decision-makers receive feedback about their perfor-

mance (Arkes, 1991). Therefore, violence risk assessors

should be provided with follow-up information on their

examinees whenever possible. This may be particularly

helpful in the avoidance of false negative decisions,

because individuals judged to be at higher risk will, in prac-

tice, be less likely to have access to potential victims. We

also found that respondents who used instruments to

develop management plans frequently did not know

whether their plans had been implemented (44.6%) and,

TABLE 5

Instrument Use in Violence Risk Assessment, Management, and Monitoring Over the Past 12 Months

All respondents (N D 976)

Instrument

Number of

RA Users

(n,%)

Usefulness

in RA

(M, SD)

Number of

RMx Users

(n,%)

Usefulness

in RMx

(M, SD)

Number of

RMon Users

(n,%)

Usefulness

in RMon

(M, SD)

COVR 37 3.81 33 3.73 28 3.96

(3.79) (0.78) (3.38) (1.15) (2.87) (1.32)

FOTRES 50 4.14 35 4.49 28 4.36

(5.12) (1.05) (3.59) (0.89) (2.87) (1.06)

HCR-20 588 4.44 453 4.40 237 4.13

(60.25) (0.78) (46.41) (0.80) (24.28) (0.92)

HKT-30 46 4.52 31 4.48 20 4.00

(4,71) (0.69) (3.18) (0.72) (2.05) (0.86)

LSI-R 66 4.09 51 3.90 22 3.59

(6.76) (1.05) (5.23) (1.20) (2.25) (1.30)

PCL-R 461 4.26 326 3.75 162 3.09

(47.23) (0.84) (33.40) (1.06) (16.60) (1.31)

PCL:SV 164 4.05 137 3.61 73 3.12

(16.80) (0.89) (14.04) (0.99) (7.48) (1.29)

SAPROF 127 4.35 100 4.44 52 4.02

(13.01) (0.83) (10.25) (0.73) (5.33) (0.98)

START 132 4.19 117 4.32 92 4.26

(13.52) (0.97) (11.99) (0.88) (9.43) (0.85)

V-RISK-10 34 3.88 29 3.97 18 4.11

(3.48) (0.77) (2.97) (1.09) (1.84) (1.08)

VRAG 151 4.03 97 3.21 55 2.93

(15.47) (0.92) (9.94) (1.22) (5.64) (1.43)

VRS 72 4.14 69 4.10 42 4.10

(7.38) (1.03) (7.07) (0.96) (4.3) (0.88)

Note. n D number of respondents; RA D risk assessment; RMx D risk management; RMon D risk monitoring; M D mean; SD D standard deviation.

COVR D Classification of Violence Risk (Monahan et al., 2005); FOTRES D Forensisch Operationalisiertes Therapie- und Risiko-Evaluations-System

(Urbaniok, 2007); HCR-20 D Historical, Clinical, Risk Management-20 (Webster et al., 1997); HKT-30 D Historische, Klinische, Toekomstige-30 (Werk-

groep Pilotstudy Risicotaxatie, 2002); LSI-R D Level of Service Inventory-Revised (Andrews & Bonta, 1995); PCL-R D Psychopathy Checklist-Revised

(Hare, 2003); PCL:SV D Psychopathy Checklist: Screening Version (Hart et al., 1995); SAPROF D Structured Assessment of Protective Factors (de Vogel

et al., 2007); START D Short-Term Assessment of Risk and Treatability (Webster et al., 2009); V-RISK-10 D Violence Risk Screening-10 (Hartvig et al.,

2007); VRAGD Violence Risk Appraisal Guide (Quinsey et al., 2006); VRSD Violence Risk Scale (Wong & Gordon, 2009). Perceived utility was measured

using a 7-point Likert scale (0 D Very useless; 6 D Very useful).
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amongst those who did, proposed plans were not imple-

mented in over a third of cases (34.6%). The latter is of

principal importance: what is the use of developing risk

management plans if they are not implemented into prac-

tice? Risk assessments will not reduce violence unless their

findings are communicated transparently and suggestions

for risk management are executed (Heilbrun, Dvoskin,

Hart, & McNiel, 1999). These findings require further

research to clarify what feedback on risk assessments con-

stituted and to what extent risk management plans were

implemented. Which form of feedback (e.g., obtaining

court records to view judges decisions, obtaining informa-

tion from criminal registers, interviewing family members)

is most effective in improving accuracy could be a promis-

ing area of future research.

Third, the results may inform the research agendas of

several geographic regions. Fewer than half of risk assess-

ments in South America and Asia over the past year were

conducted with the use of a risk assessment tool, despite

the large evidence base demonstrating the superiority of

structured methods over unstructured clinical judgment.

Though it may be that this continuing trend is due to cul-

tural differences, it is also possible that more evidence of

such superiority is needed using non-Western samples to be

influential in practice. Additionally, despite an existent lit-

erature on the predictive validity of risk assessment tools in

these regions (Folino, Marengo, Marchiano, & Ascazibar,

2004; Ho et al., 2013), the rarity of their use may also be

due to a lack of familiarity with commercially available

instruments or the unavailability of authorized translations

(e.g., Telles, Day, Folino, & Taborda, 2009; Zhang, Chan,

Cai, & Hu, 2012). Moving forward, clinical training pro-

grams in these areas may wish to incorporate modules on

violence risk assessment tools, funding agencies may wish

to issue grants to encourage the development of novel

instruments in native languages or the authorized transla-

tions of available tools, and there needs to be increased dis-

cussion in the field about the strengths and limitations of

the contemporary literature and best-practice recommenda-

tions in international settings.

Limitations

Limitations of the present study include coverage, sam-

pling, and nonresponse errors characteristic of probability-

based surveying methods (Couper, 2000), as well as both

respondent- (e.g., lack of motivation, comprehension prob-

lems, reactivity) and software-related measurement error

(e.g., technical difficulties). Specifically, a response rate

was unable to be established for the present survey, imped-

ing our ability to make a statement of the generalizability

of our findings. Many of our respondents were members of

more than one of the organizations that assisted in the dis-

semination process. Also, it is likely that some respondents

heard about the survey through colleagues or friends, but

may not necessarily have been members of the organiza-

tions sampled. These are limitations shared by previous

Web-based surveys that have been disseminated using mul-

tiple ListServs (Archer et al., 2006; Viljoen et al., 2010).

Future surveys should include as an item a list of the organ-

izations through which they disseminated calls for partici-

pation. Respondents should be allowed to identify all those

organizations of which they are members. Researchers can

then request information from each organization as to its

membership count for the date on which the calls for partic-

ipation were made. This would allow statistical correction

for overlap in organizational membership, and for the cal-

culation of a response rate. It is also difficult to assess gen-

eralizability as information is not available regarding

characteristics of nonrespondents, who may have differed

systematically from respondents. For example, nonrespond-

ents who employ violence risk assessment instruments may

do so less often or have significantly poorer perceptions of

their utility. Another issue of generalizability is evidence

that men may be less likely than women to respond to sur-

veys (Kwak & Radler, 2002; Underwood, Kim, & Matier,

2000). Hence, the current study findings should be treated

as tentative until replication attempts are made in future

research.

Conclusion

The routine assessment of violence risk has become a

global phenomenon, as has the use of instruments to assist

in this task. Across continents, providing practitioners with

feedback on the accuracy of their predictions and whether

their management plans were implemented could improve

the predictive validity of assessments as well as risk com-

munication. Given the substantial evidence base supporting

the benefits in reliability and validity of structured over

unstructured assessment (Ægisd�ottir et al., 2006), the study
of violence risk assessment methods in South America and

Asia should be a public health research priority. And, as the

prevalence of tool use grows in additional regions such as

Africa (Roffey & Kaliski, 2012) and Eastern Europe

(Jovanovi�c et al., 2009), the importance of high-quality

research into psychometric properties and fidelity in imple-

mentation will become ever more important.
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APPENDIX 1
Demographic and Clinical Characteristics of All Survey

Respondents

Characteristic

All respondents

(n D 2135)

Demographic

Men (n,%) 847 (39.67)

Age in years (M, SD) 43.93 (10.97)

Years in practice (M, SD) 15.91 (10.71)

Clinical setting over past 12 months

General hospital (M% Time, SD) 8.66 (24.46)

Private practice (M% Time, SD) 15.03 (30.46)

Non-forensic psych hospital (M% Time, SD) 13.27 (29.62)

Non-forensic psych clinic (M% Time, SD) 12.08 (28.59)

Forensic psych hospital (M% Time, SD) 17.48 (34.59)

Forensic psych clinic (M% Time, SD) 7.02 (21.35)

Correctional institute (M% Time, SD) 12.68 (29.87)

Other (M% Time, SD) 2.58 (13.07)

(Continued)

(Continued)

Characteristic

All respondents

(n D 2135)

Professional responsibilities over past 12 months

Practice (M%, SD) 50.91 (28.23)

Administrative duties (M%, SD) 21.95 (18.66)

Teaching or supervision (M%, SD) 13.17 (14.86)

Research (M%, SD) 7.18 (14.36)

Other (M%, SD) 6.80 (17.79)

Risk assessment history

RA over lifetime (M, SD) 435.46 (1705.99)

RA with SRAI over lifetime (M% SD) 54.32 (38.93)

RA over past 12 months (M, SD) 34.53 (86.87)

RA with SRAI in past 12 months (M%, SD) 58.25 (41.94)

Characteristics of examinees over past 12 months

Men (M%, SD) 75.55 (31.87)

Psychotic disorder (M%, SD) 32.29 (33.04)

Mood disorder (M%, SD) 17.55 (23.54)

Anxiety disorder (M%, SD) 10.22 (19.16)

SU disorder (M%, SD) 31.14 (32.19)

Personality disorder (M%, SD) 36.34 (32.26)

Other disorder (M%, SD) 9.74 (22.27)

Note. n D number of respondents;M D mean; SD D standard deviation;

Psych D psychiatric; SU D substance use; SRAI D structured risk assess-

ment instrument.

APPENDIX 2
International and Intranational Organizations

Involved in the Dissemination of Survey
Materials

1. Red Iberolatinoamericana de investigaci�on y Docencia en
Salud Mental Aplicada a lo Forense

2. Royal Australian and New Zealand College of
Psychiatrists

3. Societe Royale de Medecine Mentale de Belgique
4. Canadian Psychological Association - Criminal Justice

Psychology Section
5. Gendarmer�ıa de Chile
6. Dansk Psykologforening, Hospitals-Sektionen
7. Bundesfachvereinigung Leitender Krankenpflegeperso-

nen der Psychiatrie e.V., Netzwerk Forensik
8. Hong Kong College of Psychiatrists
9. Colegio Nacional de Enfermeras
10. Nederlands Instituut van Psychologen - Forensic Psychol-

ogy Section
11. Instituto Nacional de Medicina Legal
12. PSI-FORENSE ListServ
13. Swedish Medical Association
14. Schweizer Gesellschaft fur Forensische Psychiatrie
15. Royal College of Nursing
16. American Academy of Psychiatry and the Law
17. International Association for Forensic Mental Health

Services
18. Maestr�ıa en Salud Mental aplicada a lo Forense, Departa-

mento de Postgrado, Facultad de Ciencias M�edicas, Uni-
versidad Nacional de La Plata

19. Australian Psychological Society
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20. Belgian College of Neuropsychopharmacology and Bio-
logical Psychiatry

21. Canadian Psychiatric Association
22. Dansk Retspsykologisk Selskab
23. Berufsverband Deutscher Psychologinnen und Psycholo-

gen e.V. (BDP), Sektion Rechtspsychologie
24. Hong Kong Psychological Society
25. Asociaci�on Psiqui�atrica Mexicana A.C.
26. Verpleegkundigen & Verzorgenden Nederland - Social

Psychiatric Nurses Section
27. Guarda Nacional Republicana
28. Societat Catalana de Medicina Legal i Toxicologia Cen-

tre d’Estudis
29. Swedish Psychiatric Association
30. Schweizer Gesellschaft fur Rechtpsychologie
31. Royal College of Psychiatrists
32. American Psychology-Law Society
33. American Institute for the Advancement of Forensic

Studies
34. Australian College of Mental Health Nurses
35. Belgian Association for Psychological Sciences
36. Canadian Academy of Psychiatry and the Law
37. Psykologfagligt Forum, Øst
38. Deutsche Gesellschaft f€ur Psychologie (DGPs), Fach-

gruppe Rechtspsychologie
39. Academy of Mental Health
40. Sociedad Mexicana de Psicolog�ıa A.C.
41. Nederlandse Vereniging voor Psychiatrie
42. Direcç~ao-Geral dos Serviços Prisionais e Reinserç~ao

Social
43. Juridics i Formacio Especialitzada
44. Swedish Forensic Psychiatric Association
45. Schweizer Amt f€ur Justiz
46. British Psychological Society
47. PSYLAW ListServ
48. Association Francophone des Infirmi�eres sp�ecialis�ees en

sant�e mentale et Psychiatrique
49. Dansk Psykiatrisk Selskab
50. Deutsche Gesellschaft f€ur Psychiatrie, Psychotherapie

und Nervenheilkunde (DGPPN), Referat Forensische
Psychiatrie

51. Policia Judici�aria
52. Swedish Psychologists’ Association
53. American Board of Forensic Psychology
54. Nationale Federatie van Belgische Verpleegkundigen

F�ed�eration National des Infirmi�eres de Belgique
55. Fagligt Selskab for Psykiatriske Sygeplejersker
56. Nieders€achsisches Justizministerium, Abteilung Justiz-

vollzug und Kriminologischer Dienst
57. American Academy of Forensic Psychology
58. American Psychiatric Nurses Association
59. Forensic Behavioral Services, Inc.

APPENDIX 3
Risk Assessment Instrument Prevalence and

Frequency of Use Over the Past 12 Months by All
Survey Respondents

All respondents

(nD 2135)

Instrument

Number of Users

(n,%)

Frequency of Use

(M, SD)

COVR 63 3.23

(2.95) (1.21)

FOTRES 60 4.33

(2.81) (1.71)

HCR-20 669 4.40

(31.33) (1.58)

HKT-30 52 4.33

(2.44) (1.71)

LSI-R 77 3.95

(3.61) (1.88)

PCL-R 513 3.77

(24.03) (1.66)

PCL:SV 195 3.56

(9.13) (1.68)

SAPROF 144 3.66

(6.74) (1.67)

START 160 3.50

(7.49) (1.73)

V-RISK-10 54 3.29

(2.53) (1.45)

VRAG 176 3.84

(8.24) (1.57)

VRS 106 3.44

(4.96) (1.68)

Note. n D number of respondents; MD mean; SD D standard deviation;

Users D number of respondents using instrument over past 12 months; Fre-

quency D mean frequency of use rating over past 12 months; — D not

applicable; COVR D Classification of Violence Risk (Monahan et al.,

2005); FOTRES D Forensisch Operationalisiertes Therapie- und Risiko-

Evaluations-System (Urbaniok, 2007); HCR-20 D Historical, Clinical,

Risk Management-20 (Webster et al., 1997); HKT-30 D Historische,

Klinische, Toekomstige-30 (Werkgroep Pilotstudy Risicotaxatie, 2002);

LSI-R D Level of Service Inventory-Revised (Andrews & Bonta, 1995);

PCL-R D Psychopathy Checklist-Revised (Hare, 2003); PCL:SV D
Psychopathy Checklist: Screening Version (Hart et al., 1995); SAPROF D
Structured Assessment of Protective Factors (de Vogel et al., 2007);

START D Short-Term Assessment of Risk and Treatability (Webster

et al., 2009); V-RISK-10 D Violence Risk Screening-10 (Hartvig et al.,

2007); VRAG D Violence Risk Appraisal Guide (Quinsey et al., 2006);

VRS D Violence Risk Scale (Wong & Gordon, 2009). Frequency use was

measured using a six-point Likert scale (0 D Almost never; 5 D Always).
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