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CA SUPREME COURT HOLDS                                       
POT POSSESSION IN PRISON REMAINS A                         

FELONY, EVEN AFTER PROP. 64,                              
WHICH LEGALIZED (LIMITED) POT USE BY 

FREE PEOPLE 

P. v. Goldy Raybon 

CA3 No. C084853 

CA Supreme Ct. No S256978 

August 12, 2021 

      The CA Supreme Court held that mere possession of ma-
rijuana by a prisoner remains a felony, even after Prop. 64 - 
which made possession (of up to one ounce) legal in free 
society.  So, the bottom line is, you don’t need to be caught 
consuming it inside the walls – just having it in your posses-
sion will earn you more time in prison (and very likely a pa-
role denial if you are a lifer). 

  The Court set out the question: 

This case requires us to interpret Proposition 64, the 
Control, Regulate and Tax Adult Use of Marijuana Act 
(Prop. 64, as approved by voters, Gen. Elec. (Nov. 8, 
2016) (Proposition 64 or the Act)).  The question we 
must answer is whether Proposition 64 invalidates 
cannabis-related convictions under Penal Code sec-
tion 4573.6, which makes it a felony to possess a 
controlled substance in a state correctional facility.  
Although Proposition 64 generally legalizes adult 
possession of cannabis, it contains several excep-
tions.  One such exception provides that the Act does 
not amend or affect “[l]aws pertaining to smoking or 
ingesting cannabis or cannabis products on the 
grounds of, or within, any facility or institution under 
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PUBLISHER’S NOTE     

***  

California Lifer Newsletter (CLN) is a 

collection of informational and opinion 

articles on issues of interest and use to 

California inmates serving indetermi-

nate prison terms (lifers) and their 

families.   

CLN is published by Life Support Alli-

ance Education Fund (LSAEF), a non-

profit, tax-exempt organization locat-

ed in Sacramento, California.  We are 

not attorneys and nothing in CLN is 

offered as or should be construed as 

legal advice.  

All articles in CLN are the opinion of 

the staff, based on the most accurate, 

credible information available, corrob-

orated by our own research and infor-

mation supplied by our readers and 

associates.  CLN and LSAEF are non-

political but not nonpartisan.  Our in-

terest and commitment is the plight of 

lifers and our mission is to assist them 

in their fight for release through fair 

parole hearings and to improve their 

conditions of commitment.  

We welcome questions, comments 

and other correspondence to the ad-

dress below,  but cannot guarantee an 

immediate or in depth response, due 

to quantity of correspondence.  For 

subscription rates and information, 

please see forms elsewhere in this is-

sue.   

CLN is trademarked and copyrighted and 

may not be used or reproduced in any way 

without consent of the publishers      

the jurisdiction of the Department of Corrections 
and Rehabilitation . . . .”  (Health & Saf. Code, § 
11362.45, subd. (d).)  The Attorney General con-
tends this exception applies to violations of Penal 
Code section 4573.6, meaning that possession of 
cannabis in a correctional facility remains a felony.  
Defendants disagree, arguing that because the ex-
ception only refers to “[l]aws pertaining to smoking 
or ingesting cannabis,” it does not apply to laws 
that merely criminalize possession of cannabis. 

 
   The lengthy legal discussion in this case is not par-
ticularly useful for lifer cases - the focus of CLN’s ar-
ticles.  But the decision could affect a great number 
of lifers, so it is summarized here. 

 
Ultimately, we find the Attorney General’s pro-
posed reading of Health and Safety Code section 
11362.45, subdivision (d) to be more persuasive.  
As discussed below, the phrase “[l]aws pertaining 
to smoking or ingesting cannabis” (ibid.) is broad 
enough to encompass statutes that criminalize 
possession.  Moreover, there is no law that makes 
it a crime to smoke, ingest or use cannabis (or any 
other form of drug) in prison.  Instead, the Legisla-
ture has taken a “ ‘ “prophylactic” ’ ” approach to 
the problem of drug use in prison by criminalizing 
only the possession of such drugs.  (People v. Low 
(2010) 49 Cal.4th 372, 388 (Low).)  Thus, under de-
fendants’ interpretation, section 11362.45, subdivi-
sion (d)’s carve-out provision would fail to preserve 
any preexisting law regulating cannabis in prisons 
from being “amend[ed], repeal[ed], affect[ed], re-
strict[ed], or preempt[ed]” (§ 11362.45), and 
would instead render the possession and use of up 
to 28.5 grams of cannabis in prison entirely lawful.  
It seems unlikely that was the voters’ intent.  Stat-
ed differently, it seems implausible that the voters 
would understand the requirement that Proposi-
tion 64 does not “amend, repeal, affect, restrict, or 
preempt” any “[l]aws pertaining to smoking or in-
gesting cannabis” (§ 11362.45, subd. (d)) to convey                                       

                                                           …….Cont. on pg. 6                                                  
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THIS ONE WAS PERSONAL 
The following was published as a blog entry on LSA’s website.  While intended primarily for public review, it speaks to the 

fundamental question of following the law in considering parole.   

I’m a prisoner advocate. I make no excuses for that sometimes-unpopular slot, because I believe in 

what we do.  Yes, I’ve been asked many times if I would continue to advocate for parole for someone 

who killed or harmed a member of my family, and my response has always been, if that person is reha-

bilitated, ready to be a pro-social and contributing part of society, then I would say follow the law, and 

grant parole if appropriate, not based on the crime or who the victim was or wasn’t, but on the actuali-

ties of the situation. 

I’ve been very blessed that while I’ve been the victim of a violent crime, I have not lost a member of my 

family to crime.  Those who know me know the same cannot be said for my husband, David, who lost a 

brother to murder a few months after David’s own release from a life sentence. So we do understand, 

on a personal level, some of what victims go through. 

There is one crime, however, that I’ve always considered a personal affront, a damage to me on a per-

sonal level.  And that was the assassination of Robert Kennedy those many years ago.  I’m not quite 

older than dirt (though close to it) but before I was old enough to vote I did volunteer work for Bobby 

Kennedy’s presidential campaign, the one so suddenly and tragically ended by his assassination at the 

hand of Sirhan Bishara Sirhan. 

The same Sirhan Bishara Sirhan found suitable for parole today.   

I went to bed late on that lovely night in June 1968 young, idealistic, filled with happiness and hope that 

Bobby had won the California presidential primary, a great harbinger of his ability to capture the Demo-

cratic nomination for president (I’ve always been a raving liberal).  Though not old enough to vote for 

Kennedy, I was able to do grunt work in the campaign offices, hang flyers on doorknobs and generally 

get my first, and lasting taste of politics.  And I remember my disbelief the next morning on learning he 

was dead, murdered.  

I've always considered myself something of a victim of Sirhan, as his actions truly impacted me, my life, 

my beliefs and to some extent my future, thus the definition of a victim, though not a relative.  Bobby 

Kennedy’s death caused me to question nearly everything I believed, including God—surely God would-

n’t let a murder happen again to one family, let someone so intent on doing good be taken so awfully.  

Yes, I was naïve.  

 And I've always wondered what I would say, if given the chance, about Sirhan’s parole situation and 

how I would feel.  So now we've come to that point, and I have to say, I'm OK with this.  I look forward to 

reading the transcript of his hearing (I'm sure it will be one of the most requested transcripts on record) 

and am very curious about his remorse, one of the things the parole panels look for and something that, 

according to early reports, the commissioners found sufficient.  
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I think I'm OK with the grant because I understand the system, have considerable, but not total and com-

plete, faith in that system and have managed, over time, to be able to let go of thoughts of vengeance in 

every situation.  And I would be the worst of hypocrites if I said he should never be paroled because of 

the heinous nature of his crime alone, or because I feel personally impacted.  And I note, two of Bobby 

Kennedy’s sons, the real VNOK in this case, also supported the release of Sirhan 

While the BPH is careful not to reveal who the commissioner will be before any hearing, early reports are 

that it was Commissioner Robert Barton, a man who I know and have confidence in.  Not that he makes 

perfect decisions, but when he errs, it is on the side of caution and he is no pushover due to age, time 

served or similar mitigating factors.  Barton, a former deputy DA in Kern County and the former Inspector 

General for California, has stiff, but reasonable standards.  He believes in the ability of people to change 

and grow and despite what his former professions might lead some to believe, his grant rate is pretty 

good. 

He is, in short, one of the reasons the system works.  Again, not perfectly, and not liberally, but it does 

work.  Evidence of that is that for the last 3+ years more than 1,000 lifers each year have been found 

suitable and yet the recidivism rate for lifers remains below 1%.   

Now the question becomes, what will the Governor do?  Newsom has made several reversals that ap-

pear to be based primarily on political expediency, something I've discussed in great length and some 

heat, with his legal team, some of whom I also know.   I have a very mixed bag of friends, you might say.    

The Governor won’t be tasked with making that decision until after the recall is decided, which will be 

over well before any Governor has to take action on Sirhan.  And perhaps that's just as well, because 

one should not impact the other, though it's almost inevitable that they would.  One of the continuing 

flaws in our parole system in California..food for another time, another blog. 

But at the appropriate time, when Sirhan’s grant is on the gubernatorial desk, I will submit a letter sup-

porting that grant.  Because it is in line with the law, with the checks and balances of the system and 

while I still feel impacted by Bobby Kennedy’s death, it is the law we live by, not emotion, not anger, not 

vengeance.   

 

VN-S 
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that, as of the date of the initiative’s en-
actment, possessing and using up to 
28.5 grams of cannabis would now es-
sentially be decriminalized in prisons.  In 
our view, the more reasonable interpre-
tation of section 11362.45, subdivision 
(d) is that the statute is intended “to 
maintain the status quo with respect to 
the legal status of cannabis in pris-
on.”  (People v. Perry (2019) 32 
Cal.App.5th 885, 893 (Perry).)  Thus, 
possession of cannabis in prison remains 
a violation of Penal Code section 4573.6. 

 
   Because you can be found guilty of pos-
session of ‘contraband’ in your dual-
occupancy cell even if you claim it is not 
yours, it behooves one to simply avoid any 
possibility of this prosecutable felony 
crime by keeping your personal area free 
from pot.   

 

VETERAN NOT ENTITLED TO                                     
RESENTENCING UNDER PC § 1170.91                    

BECAUSE HE WAS SERVING                                      
A LIFE SENTENCE 

P. v. Thyrone Stewart 

---Cal.App.5th ---; CA4(2); No. E074907 
July 9, 2021 

 
   In 2018, the Legislature amended sec-
tion 1170.91 so as to allow a convicted 
veteran who suffers from a specified disor-
der as a result of his or her military service 
to petition for resentencing, so that that 
disorder may be considered as a mitigating 
factor when imposing a determinate term. 

Thyrone Stewart is a veteran; he was 
honorably discharged from the Army in 
1976.  He suffers from schizophrenia, 

which has been determined to be relat-
ed to his military service.  In 1986 and 
again in 1992, he was convicted of first 
degree burglary.  In 2001, after being 
convicted on two counts of spousal 
battery (among other things), he was 
sentenced, as a third-striker, to two 
consecutive terms of 25 years to life in 
prison. 

   Petitioner Stewart filed a petition for re-
sentencing under PC §  1170.91.  The trial 
court denied the petition because peti-
tioner had been sentenced to indetermi-
nate terms. 

   The interesting legal question posed by 
this case is whether, as Stewart argued, he 
should become eligible for PC § 1170.91 
relief because such resentencing would 
then result in giving him determinate 
terms.  The Court found that Stewart 
could not thus retrospectively bootstrap 
himself into the aegis of PC § 1170.91. 

Petitioner contends that this was error 
because, if resentenced, there was a 
possibility that he could be sentenced to 
determinate terms.  Specifically, he ar-
gues that he could bring a motion under 
People v. Superior Court (Romero) 
(1996) 13 Cal.4th 497 to strike one or 
more of his strike priors (Romero mo-
tion).  We have also considered whether 
he would be entitled to be sentenced to 
determinate terms under Proposition 
36. 

   Steward tried the Prop. 36 approach 
first. 

In 2012, Proposition 36 was enacted.  As 
we will discuss in more detail in part II, 
post, it amended the Three Strikes Law 
so as to lessen the punishment for third-
strikers under certain circumstances.  It 
also enacted section 1170.126, which 
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allows a person sentenced under the 
pre-amendment version of the Three 
Strikes Law to petition for resentencing 
under the post-amendment version. 

 
Petitioner duly filed a petition for resen-
tencing under section 1170.126.  The 
trial court denied the petition because 
it found that he fell within an exclusion 
to section 1170.126, in that“‘[d]uring 
the commission of the current offense’ 
he ‘intended to cause great bodily inju-
ry to another person.’” 

 
   Then, in 2019, Stewart tried again – now 
under the newly enacted PC § 1170.91. 

 
In 2019, he filed a petition for resen-
tencing pursuant to section 1170.91.  
Counsel was appointed for him.  

 
He submitted documentary proof that:  
(1) he had been honorably discharged 
from the Army after serving from 1974 
through 1976; (2) he had later been de-
termined to be disabled by schizophre-
nia related to his military service; and 
(3) the fact that he had schizophrenia as 
a result of his military service had not 
been considered as a mitigating factor 
when he was originally sentenced. 

 
   The State agreed that he met the re-
quirements as to Veteran status.  Their 
only objection was that he was not a de-
terminately sentenced prisoner, and 
therefore ineligible for PC § 1170.91 relief. 

 
   After analyzing the application of PC § 
1170.91, on the one hand, and PC § 
1170.126, on the other hand, the Court 

concluded that Stewart could not gain re-
lief from either statute, and affirmed the 
lower court’s ruling denying him relief. 

 
In sum, we conclude that section 
1170.91 does not override section 
1170.126.  Hence, even though peti-
tioner is otherwise eligible for relief un-
der section 1170.91, he could not be 
sentenced to a determinate term under 
Proposition 36.  It follows that he is not 
eligible for relief under section 1170.91 
at all. 

 
PC § 3000.01’s REDUCED PAROLE TERM                  

LIMITS MUST BE APPLIED AFTER                                 
RESENTENCING 

P. v. Tak Sun Tan 

---Cal.App.5th ---; CA2(3); No. B308687 
August 19,  

 
 

   In 1998, Tak Sun Tan was convicted of 
robbery and first degree murder. In 2020, 
the trial court vacated Tan’s murder con-
viction under PC § 1170.95, resentenced 
him on the robbery count, and ordered 
him released on time served. The court 
also imposed a three-year parole term.  

 
   On appeal, Tan contended that PC § 
3000.01, which was enacted before he 
was resentenced in this case, limits his pa-
role term to two years. The People con-
ceded the point, and, as a matter of first 
impression, the Court agreed. It therefore 
modified Tan’s sentence to reflect a two-
year parole term and affirmed as modi-
fied. 

   Tan was one of the fortunate who bene-
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fited hugely from PC § 1437, by getting his 
former murder charge dismissed.  His 
complaint now, however, is only as to the 
maximum parole tail he could be sen-
tenced to.  The resentencing court gave 
him a 3-year parole tail, but under the re-
cently enacted PC § 3000.01, he argued 
successfully that that statute’s new 2-year 
maximum parole tail should have been ap-
plied. 

 
In 1998, Tan was convicted of one count 
of first degree murder (§ 187; count 1) 
and one count of robbery (§ 211; 
count 2). The jury found firearm allega-
tions (§ 12022, subd. (a)(1)) true for 
both counts. Tan admitted a prior con-
viction that had been alleged as both a 
strike prior (§§ 1170.12, subds. (a)–(d), 
667, subds. (b)–(i)) and a serious-felony 
prior (§ 667, subd. (a)). The court sen-
tenced him to an aggregate indetermi-
nate term of 56 years to life for count 1 
and stayed count 2 under section 654.  

 
On January 1, 2019, Senate Bill No. 1437 
(Stats. 2018, ch. 1015), changed sections 
188 and 189 governing accomplice lia-
bility for felony murder and murder un-
der the natural and probable conse-
quences doctrine. As part of the bill, the 
Legislature enacted section 1170.95, 
which allows defendants who could not 
be convicted of murder under the 
amended law to petition to vacate their 
murder convictions and be resentenced 
on any remaining counts. (§ 1170.95, 
subds. (a), (b), (d)(1), (3).) The statute 
also provides: “A person who is resen-
tenced pursuant to this section shall be 
given credit for time served. The judge 
may order the petitioner to be subject 
to parole supervision for up to three 

years following the completion of the 
sentence.” (Id., subd. (g).) 

 
On May 31, 2019, Tan filed a petition for 
resentencing under section 1170.95, 
and the court appointed counsel to rep-
resent him. After briefing from both par-
ties, the court issued an order to show 
cause under section 1170.95, subdivi-
sion (c), then held an evidentiary hear-
ing under subdivision (d)(3). After the 
hearing, the court held that no reasona-
ble jury could convict Tan of murder un-
der current law and granted the peti-
tion. 

 
The court vacated Tan’s murder convic-
tion, imposed an aggregate determinate 
term of 16 years for the robbery convic-
tion—the high term of five years for 
count 2, doubled for the prior strike, 
plus one year for the firearm enhance-
ment and five years for the serious-
felony prior—and ordered him released 
on time served. The court also placed 
Tan on parole supervision for three 
years. 

 
   Tan appealed, contending that under 
section 3000.01, his maximum parole term 
is two years, and as such, the three-year 
parole term imposed in this case is unau-
thorized. The People conceded the point, 
and the Court now agreed. 

 
  The Court first made a finding that PC § 
3000.01 was unambiguous. 

 
Section 1170.95, subdivision (g), pro-
vides: “A person who is resentenced 
pursuant to this section shall be given 
credit for time served. The judge may 
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order the petitioner to be subject to pa-
role supervision for up to three years fol-
lowing the completion of the sen-
tence.” (Italics added.) Section 3000, in 
turn, governs the length of parole peri-
ods for defendants convicted of various 
crimes and includes many parole periods 
that exceed three years. But in 2020, the 
Legislature enacted a new parole statute 
that applies “notwithstanding any other 
law” to “persons released from state 
prison on or after July 1, 
2020 … .” (§ 3000.01, subds. (b) & (a).)  

 
Under section 3000.01, “[a]ny inmate 
sentenced to a determinate term shall 
be released on parole for a period of two 
years.” (§ 3000.01, subd. (b)(1).) And “[a]
ny inmate sentenced to a life term shall 
be released on parole for a period of 
three years.” (Id., subd. (b)(2).) The stat-
ute specifically exempts sex offenders 
and inmates whose offenses carried 
shorter parole terms when their offenses 
were committed. (Id., subd. (d).) It does 
not exempt inmates granted relief under 
section 1170.95. 

 
Here, Tan was sentenced to a 16-year 
determinate term on August 17, 2020, 
after section 3000.01’s effective date. 
(Stats. 2020, ch. 29 [filed with Secretary 
of State Aug. 6, 2020]; id., § 44 [budget 
legislation to take effect immediately].) 
Because he was released from prison 
after July 1, 2020, and is not excluded by 
subdivision (d), under the plain language 
of section 3000.01, Tan’s maximum pa-
role term is two years. 

 
   The Court next concluded that PC § 
3000.01 did not conflict with the resen-
tencing statute, PC § 1170.95. 

 
To be sure, the parole provision in sec-
tion 1170.95, subdivision (g)—that a 
court, upon resentencing a petitioner 
under the statute, “may order the peti-
tioner to be subject to parole supervi-
sion for up to three years following the 
completion of the sentence”—could be 
read to conflict with section 3000.01 by 
giving courts discretion to impose up to 
three years of parole in any case. 

 
But our role is to harmonize the law 
where possible—and the two statutes 
may also be read harmoniously. (People 
v. Pieters (1991) 52 Cal.3d 894, 899.) Un-
der a harmonious reading, although the 
court may not impose more than three 
years of parole on any offender granted 
relief under section 1170.95, that maxi-
mum period may be shortened by other 
laws. Section 3000.01, enacted the fol-
lowing year, is such a law. It imposed 
limits on which parolees may be subject 
to the maximum three-year term (those 
resentenced to life in prison) and which 
may only receive a two-year term (those 
resentenced to determinate terms).  

 
We acknowledge that two cases have 
taken a more expansive view of section 
1170.95’s parole provision: People v. 
Wilson (2020) 53 Cal.App.5th 42 and 
People v. Lamoureux (2020) 57 
Cal.App.5th 136. The issue in those cases 
was whether a petitioner’s excess custo-
dy credits could be used to reduce his 
parole term in section 1170.95 cases. 
(Wilson, at p. 46; Lamoureux, at p. 145.) 
Neither case considered section 
3000.01, however, and the People con-
cede that they do not apply here. (See 
People v. Escarcega (2019) 32 
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Cal.App.5th 362, 378 [“opinions are not 
authority for propositions not consid-
ered therein”].) As such, we do not ad-
dress them.  

 
We do note one important difference, 
however: Wilson and Lamoureux were 
construing section 1170.95 alongside the 
general rule that extra custody credit 
must be applied against a released in-
mate’s parole term—a rule that pre-
dates section 1170.95 and had previous-
ly been addressed in the context of 
Proposition 47. (See People v. Morales 
(2016) 63 Cal.4th 399.) The statute we 
interpret in this case, however, was en-
acted after section 1170.95 and specifi-
cally states that it applies 
“notwithstanding any other 
law … .” (§ 3000.01, subd. (b); see In re 
Greg F. (2012) 55 Cal.4th 393, 406 
[“When the Legislature intends for a 
statute to prevail over all contrary law, it 
typically signals this intent by using 
phrases like “ ‘notwithstanding any oth-
er law’ ”]; Arias v. Superior Court (2009) 
46 Cal.4th 969, 983 [“The statutory 
phrase ‘ “notwithstanding any other pro-
vision of law” ’ has been called ‘a “ ‘term 
of art’ ” [citation] that declares the legis-
lative intent to override all contrary 
law’ ”].) We presume that the Legisla-
ture, when drafting this language, knew 
that it had enacted section 1170.95 the 
year before and intended to maintain a 
consistent body of rules. (See People v. 
Frahs (2020) 9 Cal.5th 618, 634.)  

 

   Accordingly, the Court ordered the re-
duction of Tan’s period of parole super-
vision to two years. 

 
 

 

EVIDENCE OF REHABILITATION CANNOT CURE 
UNTIMELY FILING FOR PC § 1170.126  RELIEF 

P. v. David Valencia 

---Cal.App.5th ---; CA5; No. F078964 

May 24, 2021 
 

   Appellant David Valencia appealed from 
the superior court’s denial of his second 
petition for recall of sentence pursuant to 
the Three Strikes Reform Act of 2012.  (PC 
§ 1170.126.)  The court had denied the pe-
tition on the grounds it was successive and 
untimely.  On appeal, appellant contended 
his rehabilitative progress in prison consti-
tuted good cause to permit the untimely 
and successive petition.   

   The Court concluded it need not resolve 
whether the Three Strikes Reform Act per-
mits an inmate to file successive recall pe-
titions because, even assuming it does, an 
inmate’s rehabilitative progress does not 
constitute good cause to excuse an un-
timely filing.  It therefore affirmed the low-
er court’s denial. 

   From Valencia’s published appellate 
court case in his first application for resen-
tencing relief, the Court noted that Valen-
cia had a long documented history of vio-
lence. 

“[Appellant] has a lengthy criminal rec-
ord.  In 1995, he was convicted of kid-
napping.  (§ 207, subd. (a).)  In 1996, he 
was convicted of making criminal threats 
(§ 422), resisting arrest by threat or vio-
lence (§ 69), and driving under the influ-
ence of alcohol (Veh. Code, § 23152, 
subd. (a)).  In 2000, he was convicted of 
corporal injury to a spouse or cohabit-
ant.  (Pen. Code, § 273.5.)  In addition, 
between 1987 and 2007, he was convict-
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ed of 12 misdemeanors.  Finally, in 2009, 
[appellant] struck his wife during an ar-
gument over whether she should drive 
while drunk, causing a laceration on her 
head that was closed with staples.  He 
was convicted a second time of corporal 
injury to a spouse or cohabitant (§ 
273.5), which qualified as a third strike 
offense, and he was sentenced to an in-
determinate term of 25 years to 
life.”  (People v. Valencia (2017) 3 
Cal.5th 347, 352 (Valencia).)   

   Valencia noted that the Legislature had 
provided an avenue for resentencing in se-
lected cases. 

“In 2012, the California electorate ap-
proved Proposition 36 and enacted the 
[Three Strikes Reform Act], which includ-
ed the addition of section 1170.126 to 
the Penal Code.”  (People v. Drew (2017) 
16 Cal.App.5th 253, 256 (Drew).)  Rele-
vant here, the Three Strikes Reform Act 
(hereinafter sometimes referred to as 
“the Act” or Proposition 36) created a 
“retroactive relief procedure” for certain 
inmates serving an indeterminate sen-
tence pursuant to the former Three 
Strikes law to request resentencing by 
filing a petition for recall of sentence 
within two years of the date of the act 
“ ‘or at a later date upon a showing of 
good cause.’ ”  (Drew, at p. 256; see 
§ 1170.126, subd. (b).) 

   Key to this legislative enactment was the 
two-year window within which one must 
file for relief.  Valencia filed once on time – 
but was denied relief. 

In 2013, appellant filed a petition for re-
call of sentence pursuant to the Act.  
(Valencia, supra, 3 Cal.5th at p. 352.)  
The trial court denied the petition on the 
ground appellant presented an unrea-

sonable risk of danger to public safety.  
(Ibid.)  Appellant appealed and, while his 
appeal was pending, the California elec-
torate approved Proposition 47, the Safe 
Neighborhoods and Schools Act (codified 
at § 1170.18).  Appellant argued the 
more restrictive definition of 
“unreasonable risk of danger to public 
safety” contained in Proposition 47 ap-
plied to the same language in Proposi-
tion 36.  (See Valencia, at pp. 352-353.)  
This court ruled that the definition in 
Proposition 47 did not apply to appel-
lant’s case and affirmed the judgment.  
(Valencia, at p. 353.)  Our Supreme 
Court granted review and affirmed that 
the definition contained in Proposition 
47 does not apply to resentencing pro-
ceedings under Proposition 36.  
(Valencia, at pp. 352, 373-375, 377.) 

   Undeterred, Valencia then filed a second 
petition – citing evidence of his rehabilita-
tion as grounds for such a second bite at 
the apple. 

The two-year window for petitioning for 
recall of sentence pursuant to the Act 
closed in November 2014, while appel-
lant’s first appeal was pending.  
(§ 1170.126, subd. (b).)  Nevertheless, in 
December 2017, appellant filed a second 
petition to recall his sentence, citing new 
evidence of his rehabilitation.  The trial 
court determined the second petition 
was procedurally barred, as follows: 

   The trial court explained that such evi-
dence was not a cure for untimely filing. 

“[Appellant’s counsel’s] position is es-
sentially there’s nothing that says you 
can’t do this.  The Court -- there is no 
case law on the topic.  The Court has 
looked at some of the case law, and the 
only case the Court could find that dealt 



Volume 16  Number 3           CALIFORNIA LIFER NEWSLETTER  #97                                  2021 Third Quarter                                    

12 

with the good cause provision within 
[section] 1170.126 was a situation 
where the petitioner didn’t make the 
two-year cutoff.  And the court in that 
case did find there’s good cause to file a 
second petition.   

 
“I will deny your application on that ba-
sis . . . .  This statute is pretty clear 
there’s a two-year cut off. A good cause 
exception doesn’t deal with anything be-
yond the first petition being filed.  I think 
you have some good arguments that can 
be made for [appellant] given the 
amount of time since the last petition 
and his progress, his institutional pro-
gress, all the chronos that he has in 
there and his conduct while he was in 
prison.  Seems to me it’s a legislative is-
sue here. 

 
“I think the strict reading of the statute 
is that the two years is two years from 
the first -- within two years -- two years -
- filing your petition within two years of 
the first and only petition within two 
years of the two-year window which ex-
pired on November of 2014. 

 
“The case law underlying the [S]upreme 
[C]ourt decision on [appellant’s] case 
really dealt with the issue what standard 
will be applied in considering dangerous-
ness to the public, basically the Prop 47 -
- the Prop 47 standard did not apply to 
[section] 1170.126 petitions. 

 
“So I am going to deny the petition on 
the grounds that the statute does not 
allow for a second petition to be filed 
beyond the two-year window, that the 
good cause exception within the statute 
does not apply to a filing of a petition 

beyond the two-year period.”   

  In its analysis on appeal, the Court found 
that construing a rehabilitative claim to un-
lock the two-year statutory limitation peri-
od would in essence render the two-year 
provision nugatory – an unacceptable re-
sult. 

Additionally, construing section 
1170.126 to permit successive petitions 
beyond the limitations period upon a 
showing of rehabilitative progress 
“would be tantamount to erasing the 
limitations period from the statute in all 
but the most unusual of circumstanc-
es.”  (Drew, supra, 16 Cal.App.5th at p. 
259.)  Doing so would permit petitions to 
be filed years, or even decades, after the 
limitations period expired.  The court 
would effectively be required to redeter-
mine whether an inmate had demon-
strated he or she no longer posed an un-
reasonable risk of danger to public safe-
ty in order to determine whether an in-
mate’s rehabilitative progress was suffi-
cient to constitute good cause.  Thus, 
the court effectively would be called up-
on to determine the merits of untimely 
petitions upon even the barest showing 
of rehabilitative progress, thereby excus-
ing nearly any delay in filing a recall peti-
tion.  Construing the statute to permit 
belated, successive petitions upon a 
showing that the inmate had progressed 
in his or her rehabilitation would there-
by render the statute of limitations sur-
plusage, a result we must avoid if possi-
ble.  (Hudec v. Superior Court (2015) 60 
Cal.4th 815, 828.)        

 
   The Court also addressed the voter’s in-
tent in enacting Prop. 36 – namely, to 
shorten sentences.  But it found it unavail-
ing here. 
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We acknowledge appellant’s point that 
the overarching purpose of Proposition 
36 was to shorten prison sentences for 
qualifying offenders.  However, the vot-
ers also were motivated to protect pub-
lic safety.  (People v. Conley, supra, 63 
Cal.4th at p. 658.)  To effectuate that 
purpose, the voters vested the trial court 
with discretion to determine whether 
the release of any qualifying offender 
would result in an unreasonable risk of 
danger to public safety.  (§ 1170.126, 
subd. (f).)  Neither the plain language of 
the statute or the Voter Information 
Guide suggests the voters intended that 
determination to be revisited, even 
where the passage of time has resulted 
in additional opportunities for rehabilita-
tion and, potentially, a reduced likeli-
hood the offender would present a risk 
to public safety if released.    

  Accordingly, the appellate Court affirmed 
the lower court’s ruling. 

In sum, the language and structure of 
the statute do not permit an inference 
[that] a showing of rehabilitative pro-
gress constitutes good cause to permit 
an otherwise untimely successive peti-
tion, and the history of the law confirms 
the voters did not intend to permit such 
filing. 

 

ABSENT A PAROLE VIOLATION, SUPERIOR 
COURT IS NOT VESTED WITH AUTHORITY TO 

AMEND CONDITIONS OF PAROLE 

P. v. Wesley Wilson 

---Cal.App.5th ---; CA1(5); No. A160394 

July 20, 2021 
 

   One of Wesley Wilson's parole conditions 
forbade him from residing within half a 
mile of any private or public K-12 school. 

As this rendered him homeless, he invited 
the trial court to, on its own motion, modi-
fy his parole conditions to exclude that re-
striction, and the superior court did so. 
CDCR appealed, arguing that the court had 
no jurisdiction to act in the absence of a 
parole violation or revocation proceeding. 

 
   The Court of Appeal reversed. 

   It observed that one reasonable interpre-
tation of PC § 1203.2 (b)(1) is that it per-
mits a trial court, on its own motion, to 
modify the terms of parole. But subd. (b)
(1) states "the court . . . may modify, re-
voke, or terminate the supervision of the 
supervised person upon the grounds set 
forth in subdivision (a) if the interests of 
justice so require," and subdivision (a) gov-
erns revocation proceedings.  

 
   Thus, subd. (b)(1) may also be interpret-
ed as supplying jurisdiction only where the 
supervised person has violated parole or 
committed other wrongdoing. In light of 
this ambiguity, the court examined PC §§ 
1202.2, 1202.3, and 3000.08 and conclud-
ed, based on legislative history and statu-
tory framework, that application of PC § 
1202.2 (b)(1) is limited to parole violations. 
Here, because there was no allegation de-
fendant violated parole, the trial court 
lacked jurisdiction to modify his parole 
conditions.  

 
   The court observed that a nonviolating 
parolee could use a petition for writ of ha-
beas corpus to challenge a parole re-
striction, but urged the Legislature to grant 
courts the authority to modify parole con-
ditions outside of an alleged violation or 
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revocation proceeding, in order to remedy 
the incongruity in the current system 
whereby a parolee accused of violating pa-
role may receive a favorable parole modifi-
cation while a nonviolating parolee may 
not. 

 
   However, the Court noted one other 
available remedy to those who find them-
selves in Wilson’s dilemma. 

 
[P]arolees can seek relief administrative-
ly with CDCR.  (Cal. Code Regs., tit. 15, § 
3481, subd. (a) [parolee can “submit a 
written grievance . . . to dispute a policy, 
decision, action, condition, or omission 
by the [CDCR] or departmental staff that 
causes some measurable harm to their 
health, safety, or welfare”].) 

 
*********************************** 

CLN is covering the hot topic of not giving 
youth offenders (ages 18-25) the same 
break as juvenile offenders (under age 18) 
as to LWOP sentence review.  The follow-
ing three cases reveal court thinking on 
this topic from the CA Superior Courts up 
to the U.S. Supreme Court. 

*********************************** 

 

YOUTH OFFENDERS NOT ELIGIBLE                               
FOR JUVENILE OFFENDER                                                 

SENTENCE REVIEW 

P. v. Luis Morales, Jr. 

---Cal.App.5th ---; CA1(4); No. A157644 

July 30, 2021 
 

   Luis Morales, Jr. received multiple mur-
der and other offense sentences, and ap-

pealed.  This review deals only with one 
equal protection question, which is of in-
terest to other lifers, namely, whether – as 
a youth offender - he was eligible for con-
sideration of a juvenile offender sentence 
review. 

 
The trial court sentenced Morales to a 
term of LWOP on the special circum-
stance allegation and to two consecutive 
terms of 25 years to life for each mur-
der.  The court imposed but stayed the 
four 25 years-to-life terms for the fire-
arm use enhancements associated with 
counts 1 through 4; a term of 7 years for 
attempted murder; a term of 1 year and 
eight months for shooting at an occu-
pied vehicle; and a term of eight months 
for the felon in possession of a firearm 
conviction.   

 
   The Court addressed the equal protec-
tion issue separately. 

 
Morales raises equal protection chal-
lenges to statutes that allow:  (1) juve-
nile LWOP offenders to petition for re-
call and resentencing after a certain pe-
riod of incarceration (§ 1170, subd. (d)
(2) (section 1170(d)(2)); (2) the trial 
court to exercise discretion to sentence 
juveniles over the age of 16 but under 
the age of 18 who are convicted of first 
degree murder with special circumstanc-
es to LWOP or 25 years to life (§ 190.5, 
subd. (b) (section 190.5(b)); and (3) juve-
nile LWOP and young adult non-LWOP 
offenders to be considered for youthful 
parole hearings (§ 3051, subds. (b)(1)–
(4), (h)).  Because Morales’s offenses oc-
curred when he was 21, he will not ben-
efit from these statutes.  The facial chal-
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lenges that he raises to his exclusion 
may be raised for the first time on ap-
peal.  (People v. Edwards (2019) 34 
Cal.App.5th 183, 192 (Edwards).) 

 
   First, as to PC §§ 1170(d)(2) and 190.5
(b), the Court found no relief. 

 
Morales contends that section 1170(d)
(2), which allows juvenile LWOP offend-
ers to petition for recall and resentenc-
ing after 15 years of incarceration, vio-
lates his constitutional rights to equal 
protection of the law because it does 
not apply to youthful adult LWOP 
offenders like him, who were between 
the ages of 18 and 25 when they com-
mitted their crimes.  He makes a similar 
argument regarding section 190.5(b).  A 
different panel of this Division rejected 
an identical equal protection challenge 
to section 1170(d)(2) in In re Jones 
(2019) 42 Cal.App.5th 477 (Jones), and 
we find Jones’s reasoning to be persua-
sive and applicable to Morales’s chal-
lenges to sections 1170(d)(2) and 190.5
(b). 

 
In Jones, the defendant was an LWOP 
offender who committed his crimes 
when he was 19, and he claimed his ina-
bility to petition for resentencing under 
section 1170(d)(2) violated his right to 
equal protection.  (Jones, supra, 42 
Cal.App.5th at p. 480.)  He argued that 
the “ ‘underlying rationale’ ” of section 
1170(d)(2) is that “ ‘young people are 
different developmentally and neurolog-
ically’ from older offenders,” and “young 
adults who are between 18 and 25 when 
they commit their LWOP offenses are 
similarly situated to juvenile LWOP 

offenders because they also have devel-
oping brains, lack maturity, and have 
increased potential for rehabilita-
tion.”  (Id. at p. 481.)  The court ob-
served that, while the Legislature may 
well have been concerned about the de-
velopmental differences between youth 
and adults, the statute was more specifi-
cally aimed at providing relief only for 
those under 18 when they committed 
their crimes.  (Ibid.)  Jones held that, “[b]
ecause LWOP offenders who were be-
tween the ages of 18 and 25 when they 
committed their offenses are adult 
offenders they are not similarly situated 
to juvenile offenders described in sec-
tion 1170(d)(2).”  (Id. at p. 481.)  Jones 
further held that the Legislature had a 
rational basis for section 1170(d)(2)’s 
distinction between juvenile and adult 
LWOP offenders.  “Drawing a bright line 
at age 18 establishes an objective and 
easily implemented measure, which has 
been used by the United States Supreme 
Court for sentencing purposes.  While a 
different line could have been drawn, it 
is not entirely arbitrary to limit section 
1170(d)(2) to individuals who committed 
their crimes before they were 18 years 
old.”  (Id. at p. 483.)  We see no reason 
to disagree with Jones, and its rationale 
applies as well to section 190.5(b).  We 
thus reject Morales’s equal protection 
challenges to these statutes. 

 
   Next, as to PC § 3051(h), the Court found 
no equal protection violation. 

 
Under section 3051, a person convicted 
of a controlling offense committed as a 
juvenile and sentenced to LWOP shall be 
eligible for a youthful offender parole 
hearing, but a person sentenced to 
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LWOP for a controlling offense com-
mitted after the person turned 18 is not 
entitled to such a hearing.  (§ 3051, 
subds. (b)(4), (h).)  Additionally, a person 
convicted of a controlling offense com-
mitted between the ages of 18 to 25 
(hereinafter, a youthful offender) who 
received a determinate sentence, an in-
determinate sentence of 25 years to life, 
or an indeterminate life term of less 
than 25 years is eligible to petition for a 
youthful offender parole hearing, but a 
youthful LWOP offender is not.  (§ 3051, 
subds. (b)(1)–(3), (h).)  Morales asserts 
that section 3051 violates his right to 
equal protection because it denies pa-
role hearings to youthful LWOP offend-
ers, but grants such hearings to juvenile 
LWOP offenders and youthful non-LWOP 
offenders.  We review these claims de 
novo (California Grocers Assn. v. City of 
Los Angeles (2011) 52 Cal.4th 177, 208; 
People v. Ramos (1997) 15 Cal.4th 1133, 
1154), and we conclude they lack merit.   

 
   The Court’s analysis is detailed, and pro-
vides CLN readers with a well researched 
collection of related cases to consider 
when mounting their own case challenges. 

 
With this background in mind, we turn 
first to Morales’s claim that section 3051 
violates equal protection by treating ju-
venile and youthful LWOP offenders 
differently.  Even assuming these groups 
are similarly situated, Morales’s claim 
fails because he has not demonstrated 
that the Legislature lacked a rational ba-
sis for treating these groups in an une-
qual manner.  As noted, the Legislature 
enacted subdivision (b)(4) of section 
3051 to remedy unconstitutional juve-
nile LWOP sentences after Miller and 

Montgomery.  (Sen. Com. on Public Safe-
ty, Analysis of Sen. Bill No. 394 (2017–
2018 Reg. Sess.) Mar. 21, 2017, p. 3.)  
But in contrast to the decisions in Miller 
and Montgomery, the United States and 
California Supreme Courts have not held 
that LWOP sentences for youthful 
offenders violate the Eighth Amend-
ment.  When it comes to criminal sen-
tencing, the United States Supreme 
Court has found the line drawn between 
juveniles and nonjuveniles to be a ra-
tional one (Jones, supra, 42 Cal.App.5th 
at pp. 482–483), and section 
3051 impacts the length of sentence 
served.  (People v. Franklin, supra, 63 
Cal.4th at pp. 277–280 [section 3051 
“superseded” defendant’s sentence, 
capping the number of years a prisoner 
may be imprisoned before becoming eli-
gible for parole, and thereby mooted the 
defendant’s Eighth Amendment chal-
lenge after Miller].)  In this context, we 
agree with our colleagues in the Fourth 
District that, for purposes of LWOP 
offenders, the line drawn at 18 is a ra-
tional one.  (Acosta, supra, 60 
Cal.App.5th at pp. 779–780 [age pro-
vides a rational basis for section 3051’s 
different treatment of youthful and juve-
nile LWOP offenders]; People v. Jackson 
(2021) 61 Cal.App.5th 189, 199 [same] 
(Jackson); cf. Jones, supra, 
42 Cal.App.5th at p. 482 [“While young 
adults share many of the attributes of 
youth, they are by definition further 
along in the process of maturation, and 
the law need not be blind to the differ-
ence.”].) 

 
Relying on Edwards, supra, 34 Cal.App.5th 
183, Morales next argues that, because 
youthful LWOP offenders convicted of 
murder with a multiple-murder special 
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circumstance finding may have committed 
murder by lying in wait, whereas a youth-
ful non-LWOP offender may have com-
mitted the allegedly more culpable crime 
of premeditated murder, there can be no 
rational basis for section 3051’s differing 
treatment of youthful LWOP and youthful 
non-LWOP offenders.  Assuming that 
these groups of offenders are similarly sit-
uated for purposes of section 3051, we 
disagree with Morales. 

 
In Edwards, another panel of this Division 
held that section 3051 violated equal pro-
tection because a sentencing scheme can-
not limit the parole opportunity of per-
sons sentenced under section 667.61, the 
“One Strike” law, more harshly than it lim-
its the parole opportunity of those who 
commit intentional first degree murder.  
(Edwards, supra, 34 Cal.App.5th at p. 
195.)  Edwards found “no rational rela-
tionship between the disparity of treat-
ment [of one-strike offenders and first-
degree murderers] and a legitimate gov-
ernmental purpose.”  (Id. at p. 197.)  Ed-
wards reached its conclusion because 
murder was a more serious offense, yet 
murderers were afforded a youthful pa-
role hearing.  (Id. at pp. 192, 194–197, 
199.)  Edwards reasoned, “[W]e cannot 
ignore United States Supreme Court 
teaching that no crime deserves categori-
cally harsher punishment than intentional 
first degree murder.”  (Id. at p. 199; see  
Edwards, at p. 197 [“United States Su-
preme Court case law has long distin-
guished between such murders and other 
crimes against persons, reserving the 
most draconian sentences for murderers 
alone”].) 

 
In comparing first degree murder convic-
tions and murder convictions with a multi-

ple murder special circumstance, such as 
his, Morales ignores that the latter type of 
conviction requires the defendant to have 
been convicted of one first degree murder 
and an additional first or second degree 
murder in the same proceeding.  (§ 190.2, 
subd. (a)(3).)  “The crime [of special cir-
cumstances multiple murder] carries a 
mandatory sentence of LWOP or death (§ 
190.2, subd. (a)), which are the harshest 
penalties available under our penal sys-
tem and are reserved for crimes of the 
most heinous nature.”  (In re Williams, su-
pra, 57 Cal.App.5th at p. 436.)  Unlike in 
Edwards, then, the severity of the crime 
and the offender’s culpability provide a 
rational basis for the differing treatment.  
As explained in Acosta, there is “a rational 
basis for distinguishing between a young 
adult LWOP offender and a young adult 
offender serving a non-LWOP sentence: 
the severity of the crime committed. ‘The 
Legislature has prescribed an LWOP sen-
tence for only a small number of crimes.  
These are the crimes the Legislature 
deems so morally depraved and so injuri-
ous as to warrant a sentence that carries 
no hope of release for the criminal and no 
threat of recidivism for society.  In exclud-
ing LWOP inmates from youth offender 
parole hearings, the Legislature reasona-
bly could have decided that youthful 
offenders who have committed such 
crimes—even with diminished culpability 
and increased potential for rehabilita-
tion—are nonetheless still sufficiently cul-
pable and sufficiently dangerous to justify 
lifetime incarceration.’ ”  (Acosta, supra, 
60 Cal.App.5th at p. 780; Jackson, supra, 
61 Cal.App.5th at pp. 199–200 [even as-
suming all murderers are similarly situat-
ed with respect to section 3051’s desire to 
allow youthful offenders the chance to 
show they have reformed, “the difference 
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in the underlying crimes, and the fact 
that special circumstance murder is pun-
ished more harshly, provide a rational 
reason for distinguishing between the 
two groups of first degree murderers.”].)  
Section 3051’s parole eligibility dates, 
which tier off the offender’s sentence for 
his or her controlling offense, also 
demonstrate that the Legislature was 
cognizant of and considered the severity 
of the offense and culpability associated 
therewith, even within the groups of eli-
gible offenders.  (See § 3051, subd. (b)(1)
–(4).)   

 
In sum, given the deferential standard 
applicable to this equal protection chal-
lenge, and given that LWOP sentences 
for youthful offenders have not been 
declared to violate the Eighth Amend-
ment, we conclude that there is a ra-
tional basis for the Legislature’s decision 
to treat youthful offenders sentenced to 
LWOP differently than youthful first de-
gree murderers not sentenced to LWOP 
based on public safety concerns and the 
desire to punish those who commit spe-
cial circumstance multiple murder more 
harshly than those who commit first de-
gree murder without such aggravating 
circumstances.  (Jackson, supra, 61 
Cal.App.5th at p. 200.)   

 
In reaching this conclusion, we 
acknowledge that the United States and 
California Supreme Courts have recog-
nized that certain traits lessen a juvenile 
offender’s culpability, and that such 
traits and a juvenile’s capacity for re-
form are not “crime-specific.”  (Miller, 
supra, 567 U.S. at p. 473; Caballero, su-
pra, 55 Cal.4th at pp. 267–268.)  It is, 
after all, possible that a youthful offend-
er sentenced to LWOP would mature 

and prove suitable for release at some 
point during his or her incarceration, 
just as would a juvenile sentenced to 
LWOP.  We therefore share the reserva-
tions expressed by the Acosta court, and 
join others in urging the Legislature to 
reconsider the exclusion of youthful 
LWOP offenders from the opportunity 
provided by section 3051.  (Acosta, su-
pra, 60 Cal.App.5th at p. 781; Jones, su-
pra, 42 Cal.App.5th at pp. 486–487 
(conc. opn. of Pollak, J.); People v. Mon-
telongo, (2021) 55 Cal.App.5th 1016, 
1041 (conc. opn. of Segal, J.), review de-
nied Jan. 27, 2021, S265597; see Monte-
longo, at p. 1041 (conc. stmt. of Liu, J., 
denying review).)  In so doing, however, 
we must also acknowledge that “[e]qual 
protection analysis does not entitle the 
judiciary to second-guess the wisdom, 
fairness, or logic of the law.”  (People v. 
Turnage (2012) 55 Cal.4th 62, 74.)      

 

YOUTH OFFENDERS NOT ELIGIBLE                                
FOR JUVENILE OFFENDER                                                 

SENTENCE REVIEW 

In re Eugene Jones 

CA1(4); No. A157644 

July 30, 2021 
 

   Interestingly, the First District Court of 
Appeal ruled the same day on the same 
question in another case.  It’s conclusion is 
cited below. 

Thus we conclude, with Morales, that 
the equal protection claim fails because 
Jones “has not demonstrated that the 
Legislature lacked a rational basis for 
treating” LWOP prisoners who com-
mitted crimes as juveniles differently 
from those who committed their crimes 
as young adults.  (Morales, supra, __ 
Cal.App.5th at p. *36.)  But we also 
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acknowledge that the traits that make 
juvenile offenders less culpable and 
more susceptible to reform than fully 
mature individuals are not “crime-
specific” (Miller, supra, 567 U.S. at p. 
473; Caballero, supra, 55 Cal.4th at pp. 
267–268), and that these traits are 
shared to a certain extent by young-
adult offenders.  (See Morales, at 
p. *40.)  For these reasons the Legisla-
ture may wish to reconsider its exclusion 
of young-adult LWOP offenders from the 
chance to apply for parole after 25 years 
of incarceration.  (§ 3051, subd. (b)(4); 
see, e.g., Morales, at pp. *33–*40, p. *1 
(conc. opn. of Pollak, J.); Jackson, 61 
Cal.App.5th at p. 202 (conc. statement of 
Liu, J.) [denying review].) 

 

YOUTH OFFENDERS NOT ELIGIBLE                                     
FOR JUVENILE OFFENDER                                                 

SENTENCE REVIEW 

P. v. Joseph Jackson 

---Cal.App.5th ---; CA4(1); No. D077095 

March 23, 2021 
 

 This case was cited in the above two cases, 
and survived a petition for review in the 
California Supreme Court.  Highlights from 
the Court’s holding are cited for further 
reference in this type of challenge. 

 
Defendant Joseph Leon Jackson sought a 
youth offender parole hearing under Pe-
nal Code section 3051 as a result of his 
conviction in 1998 that included two 
counts of first degree murder with multi-
ple special circumstances, which counts 
resulted in a sentence of two consecu-
tive terms of life without the possibility 
of parole (LWOP).  Defendant was 19 
years old when he committed the homi-

cides.  In his October 2019 motion, de-
fendant argued section 3051 violated his 
equal protection rights because he alleg-
edly “is entitled to the same protections 
as any other person who violated the 
law at the same age whether it was mur-
der without special circumstances, rob-
bery, kidnapping or any other crime.”  
The trial court in November 2019 denied 
the motion, finding that defendant was 
statutorily ineligible for relief and that 
there was a rational basis for carving out 
from section 3051 offenders such as de-
fendant who are convicted of first de-
gree special circumstance murder and 
sentenced to LWOP. 

  

On appeal, defendant asserts section 
3051’s exclusion of persons over  18 
years of age with LWOP sentences from 
its parole hearing provisions violates the 
constitutional guarantee of equal protec-
tion.  As we explain, we independently 
conclude the carve out to section 3051 
for offenders such as defendant serving 
a LWOP sentence for special circum-
stance murder is not an equal protection 
violation. 

 
   First, the Court reasoned as to disparate 

treatment of youth offenders and juveniles 

sentenced to LWOP, a common complaint in 

today’s LWOP population. 

 
As noted, defendant argues that section 
3051 violates equal protection because it 
treats youthful offenders (i.e., those 18 
to 25 years old) who commit murder and 
are sentenced to LWOP differently than 
juveniles (i.e., those under 18 years of 
age) who commit murder and receive 
the same sentence.  As also noted, under 
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the statute the former are not entitled 
to a youth offender parole hearing while 
the latter are.  (§ 3051, subds. (b)(4) & 
(h).)  For purposes of this particular 
analysis, we will assume defendant has 
shown that the state has adopted a clas-
sification that affects two or more simi-
larly situated groups in an unequal man-
ner.  (See Wilkinson, supra, 33 Cal.4th at 
p. 836.) 

   

We conclude defendant’s equal protec-
tion challenge to this classification lacks 
merit because both the United States 
Supreme Court and our high court have 
repeatedly found the bright-line drawn 
between juveniles and nonjuveniles to 
be a rational one when it comes to crim-
inal sentencing.  (Miller v. Ala-
bama (2012) 567 U.S. 460, 471 (Miller) 
[“children are constitutionally different 
from adults for purposes of sentenc-
ing”]; Roper v. Simmons (2005) 543 U.S. 
551, 574 (Roper) [“The age of 18 is the 
point where society draws the line for 
many purposes between childhood and 
adulthood”]; People v. Gutierrez (2014) 
58 Cal.4th 1354, 1380 [the age of 18 “is 
the line the [United States Supreme 
Court] has drawn in its Eighth Amend-
ment jurisprudence”]; People v. 
Gamache (2010) 48 Cal.4th 347, 405 
[“We previously have rejected the argu-
ment that a death penalty scheme that 
treats differently those who are 18 years 
of age and older, and those younger 
than 18, violates equal protection”].) 

  

In support of his equal protection argu-
ment, defendant relies on Edwards, supra, 
34 Cal.App.5th at page 183.  In Edwards, 
the First District Court of Appeal ad-
dressed equal protection and the applica-

tion of section 3051 to one-strike offend-
ers sentenced pursuant to section 667.61.  
The Edwards court concluded equal pro-
tection required one-strike offenders be 
afforded a youth offender parole hearing 
under section 3051, finding unconstitu-
tional the carve out of such offenders in 
subdivision (h) of that statute.  (Edwards, 
at p. 197.)  In reaching its conclusion, the 
Edwards court found “no rational relation-
ship between the disparity of treatment 
[of one-strike offenders] and a legitimate 
governmental purpose” (ibid.), noting that 
section 3051 included “first degree mur-
derers but exclude[d] One Strik-
ers.”  (Edwards, at p. 195.) 

  

In its decision, the Edwards court relied 
heavily on People v. Contreras (2018) 4 
Cal.5th 349 (Contreras).  In Contreras, our 
high court held the Eighth Amendment’s 
ban on cruel and unusual punishment was 
violated by the imposition of sentences of 
50 years to life, and 58 years to life, on 
two 16-year-old nonhomicide offenders.  
(Id. at p. 356.)  In support of its holding, 
Contreras in turn relied on United States 
Supreme Court authority including Miller, 
supra, 567 U.S. at page 460, Graham v. 
Florida (2010) 560 U.S. 48 (Graham), and 
Roper, supra, 543 U.S. at page  560.  From 
such authority, Contreras recognized that 
the Eighth Amendment “impose[d] unique 
constraints on the sentencing of juveniles 
who commit serious crimes” (Contreras, at 
p. 359); and that children therefore “ ‘are 
constitutionally different from adults for 
purposes of sentencing.’ ”  (Ibid., quoting 
Miller, at  

p. 471.) 

 Our high court in Contreras in particu-
lar relied on the Supreme Court's Gra-
ham decision—a case involving a 17-
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year-old defendant who was sentenced 
in Florida to LWOP for a nonhomicide 
offense—in discussing the sentencing 
differences between juvenile and adult 
offenders:  “Central to the high court’s 
analysis was its ‘consideration of the cul-
pability of the [juvenile] offenders at is-
sue in light of their crimes and character-
istics, along with the severity of the pun-
ishment in question.’  (Graham, supra, 
560 U.S. at p. 67.)  As for culpability, the 
high court reiterated its observations 
in Roper that ‘[a]s compared to adults, 
juveniles have a “ ‘lack of maturity and 
an underdeveloped sense of responsibil-
ity’ ”; they “are more vulnerable or sus-
ceptible to negative influences and out-
side pressures, including peer pressure”; 
and their characters are “not as well 
formed.”  [Citation.]  These salient char-
acteristics mean that “[i]t is difficult even 
for expert psychologists to differentiate 
between the juvenile offender whose 
crime reflects unfortunate yet transient 
immaturity, and the rare juvenile offend-
er whose crime reflects irreparable cor-
ruption.” ’  (Graham, at p. 68, quoting 
Roper, supra, 543 U.S. at pp. 569–570, 
573.)”  (Contreras, supra, 4 Cal.5th at pp. 
365–366.) 

  

We find Edwards reliance on Contreras 
misplaced for two reasons.  First, Contre-
ras involved a constitutional challenge to 
LWOP sentences under the Eighth 
Amendment’s prohibition of cruel and 
unusual punishment.  Contreras did not 
analyze whether such sentences violated 
the equal protection clause, as the opin-
ion expressly recognized.  (Contreras, 
supra, 4 Cal.5th at p. 382.) 

 Second, and perhaps more important 
to the instant case, Contreras only ad-

dressed the constitutional implications 
of juvenile offenders sentenced to 
LWOP.  That is not our case here, as de-
fendant Jackson was a 19-year-old adult 
when he committed the two first degree 
murders leading to two consecutive 
LWOP sentences.  Thus, the “unique 
constraints” (Contreras, supra, 4 Cal.5th 
at p. 359) and “ ‘constitutionally differ-
ent’ ” standards (ibid., quoting Miller, 
supra, 567 U.S. at p. 471) applicable to 
juvenile offenders sentenced to LWOP 
are inapposite in the instant case.  For 
these reasons, we do not find Contreras 
to be controlling, or Edwards to be per-
suasive, authority on our case. 

  

Moreover, we also find Edwards inappo-
site here because unlike the defendant 
in that case, our defendant is unable to 
point to any more serious offense for 
which section 3051 provides relief.  
As Edwards itself notes, “there is no 
crime as horrible as intentional first de-
gree murder” and “case law has long dis-
tinguished between such murders and 
other crimes against persons, reserving 
the most draconian sentences for mur-
derers alone.”  (Edwards, supra, 34 
Cal.App.5th at p. 197; see Contreras, su-
pra, 4 Cal.5th at p. 382 [“The parties 
point to no other provision of our Penal 
Code, and we are aware of none, that 
treats a nonhomicide offense more 
harshly than special circumstance mur-
der”].)  As there is no crime more serious 
than the special circumstance murders 
defendant committed in 1998, much less 
one for which section 3051 permits re-
lief, we conclude for this separate reason 
that Edwards does not support defend-
ant’s equal protection claim. 
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  Next, the Court reasoned as to disparate 
treatment of youthful offenders convicted 
of first degree murder. 

 
Defendant next argues that section 
3051 violates equal protection of the 
laws because it treats youthful offend-
ers convicted of first degree murder 
differently than youthful offenders who 
are sentenced to LWOP; the former are 
entitled under the statute to a youth 
offender parole hearing, while the latter 
are not.  Because a person is eligible for 
LWOP only if he or she has committed 
first degree murder (§ 190.2), both clas-
sifications involve youthful offenders 
convicted of first degree murder. 

  

But those sentenced to LWOP 
have also been found, beyond a reason-
able doubt, to have committed that first 
degree murder under one—or as in this 
case, more than one—of the special cir-
cumstances that reflect that the particu-
lar first degree murder was in some 
manner aggravated or reflected a great-
er risk of harm to persons other than 
the immediate murder victim or victims.  
(See § 190.2, subds. (a)(1)–(a)(22); Peo-
ple v. Horning (2004) 34 Cal.4th 871, 
907.)  As a result, youthful offenders 
who have been sentenced to LWOP 
have committed an aggravated form of 
first degree murder that distinguishes 
them from youthful offenders who have 
committed first degree murder but done 
so in the absence of any such aggra-
vating factors. 

  

Consequently, we independently con-
clude the two groups of first degree 
murderers are not similarly situated.              

(In re Williams (2020) 57 Cal.App.5th 
427, 435–436 (Williams) [rejecting the 
argument that “youth offenders sen-
tenced to LWOP and those youth 
offenders sentenced to parole-eligible 
life terms are similarly situated with re-
spect to the Legislature’s first goal, 
which is to calibrate sentences in ac-
cordance with youthful offenders’ di-
minished culpability,” and noting that 
“[w]hile a 21-year-old special circum-
stance murderer may, in fact, have di-
minished culpability compared with a 28 
year old who commits the same crime, 
he [or she] is nonetheless more culpable 
and has committed a more serious 
crime than a 21 year old convicted of a 
nonspecial circumstance murder” for 
purposes of equal protection]; see also 
In re Jones (2019) 42 Cal.App.5th 477, 
481 [in which the majority concluded 
that “[b]ecause LWOP offenders who 
were between the ages of 18 and 25 
when they committed their offenses are 
adult offenders, they are not similarly 
situated to juvenile offenders described 
in section 1170(d)(2)”]; People v. Ja-
cobs (1984) 157 Cal.App.3d 797, 803 
[recognizing that “ ‘[p]ersons convicted 
of different crimes are not similarly situ-
ated for equal protection purposes,’ ” 
italics omitted].) 

  

And, assuming arguendo we accept de-
fendant’s contention that all murderers 
are similarly situated vis-à-vis section 
3051’s desire to allow all youthful 
offenders the opportunity to show that 
they have reformed, in our view the 
difference in the underlying crimes, and 
the fact that special circumstance mur-
der is punished more harshly, provide a 
rational reason for distinguishing be-
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tween the two groups of first degree 
murderers.  (Williams, supra, 57 
Cal.App.5th 427, 435–436; ac-
cord, Contreras, supra, 4 Cal.5th at p. 
382 [noting that “special circumstance 
murder” is sentenced most “harshly”]; 
People v. Blackwell (2016) 3 Cal.App.5th 
166, 202 [noting that “[f]irst degree 
special circumstance murder, viewed in 
the abstract, is perhaps the most seri-
ous offense under California law. . . .”]; 
People v. Acosta (Feb. 9, 2021, 
G057136) __ Cal.App.5th __ 2021 LEXIS 
116, at p. *16 [noting the severity of the 
crime committed provides a “rational 
basis for distinguishing between a 
young adult LWOP offender and a 
young adult offender serving a non-
LWOP sentence”].) 

 
   The Court concluded by stating that con-
siderations of public safety and of punish-
ment are properly taken into account with 
its ruling. 

 
Given the deferential standard we apply 
in determining rationality for equal pro-
tection purposes, we conclude public 
safety, and the desire to punish those 
persons who commit first degree spe-
cial circumstance murder more harshly 
than persons who commit first degree 
murder without aggravating circum-
stances, provide a plausible basis for 
our Legislature to treat these two classi-
fications differently for purposes of sec-
tion 3051.  (See Heller, supra, 509 U.S. 
at p. 319 [noting that “rational-basis re-
view in equal protection analysis ‘is not 
a license for courts to judge the wis-
dom, fairness, or logic of legislative 
choices’ ”]; see also Turnage, supra, 55 
Cal.4th at p. 74.) 

PROPOSITION 57 DOES NOT REQUIRE                    
NONVIOLENT EARLY PAROLE CONSIDERATION 

FOR MIXED-OFFENSE INMATES WHO ARE           
CURRENTLY CONVICTED OF BOTH                                   

NONVIOLENT AND VIOLENT FELONY OFFENSES 
AND ARE CURRENTLY SERVING A TERM FOR A 

VIOLENT FELONY OFFENSE 

In re Stephen Guice 

---Cal.App.5th ---; CA6; No. H047989 

July 21, 2021 
 

   In another hotly contested issue, the 
Sixth District Court of Appeal added to the 
list of cases (now under review by the CA 
Supreme Court) with conflicting answers 
as to application of Prop. 57 to “mixed-
offense” (i.e., both violent and non-violent 
offenses in one conviction/sentence).  CLN 
offers its readers a snapshot as to where 
this has gone so far, but will reserve final 
reporting until the CA Supreme Court 
rules. 

 
  The Court summarized the question be-
fore it. 

This case asks us to decide whether the 
regulations adopted by the California 
Department of Corrections and Rehabil-
itation (CDCR) are “ ‘consistent and not 
in conflict with’ ” the constitutional pro-
vision mandating nonviolent parole con-
sideration that was enacted by voters 
through their approval of Proposition 
57.  (In re Gadlin (2020) 10 Cal.5th 915, 
926 (Gadlin).)  The initiative measure 
amended the California Constitution to 
provide that “[a]ny person convicted of 
a nonviolent felony offense and sen-
tenced to state prison shall be eligible 
for parole consideration after com-
pleting the full term for his or her pri-
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mary offense.”  (Cal. Const., art. I, § 32, 
subd. (a)(1).)  Section 32 does not define 
the phrase “convicted of a nonviolent 
felony offense.” 

 
Section 32 directs CDCR to “adopt regu-
lations in furtherance of these provi-
sions” and to “certify that these regula-
tions protect and enhance public safe-
ty.”  (§ 32(b).)  As relevant here, the reg-
ulations CDCR adopted in furtherance of 
section 32 exclude from nonviolent pa-
role consideration any inmate who is 
“currently serving a term of incarcera-
tion for a ‘violent felony.’ ”  (Cal. Code 
Regs., tit. 15, § 3490, subd. (a)(5); see 
id., § 3491, subd. (a).) 

 
   The Court identified Guice’s challenge, 
and related it to recently decided cases (all 
of which are pending review in the CA Su-
preme Court). 

 
Petitioner Stephen Guice challenges 
CDCR’s regulations, contending that 
they are contrary to section 32 and elec-
toral intent.  Petitioner asserts that un-
der section 32’s plain language, he is en-
titled to nonviolent parole consideration 
because he has completed serving the 
full term for his primary, nonviolent 
offense.  The Courts of Appeal examin-
ing this issue have reached different 
conclusions on the meaning of sec-
tion 32 as applied to mixed-offense in-
mates like petitioner—inmates who are 
currently convicted of both nonviolent 
and violent felony offenses and are cur-
rently serving a term for a violent felony 
offense. 

 In In re Mohammad (2019) 42 
Cal.App.5th 719 (Mohammad), review 

granted February 19, 2020, S259999, 
the court held that CDCR’s regulations 
improperly exclude mixed-offense in-
mates from nonviolent parole consider-
ation because “under [section 32’s] plain 
meaning,” an individual “who is serving 
an aggregate sentence for more than 
one conviction will be eligible for an ear-
ly parole hearing if one of those convic-
tions was for ‘a’ nonviolent felony 
offense.”  (Id. at p. 726.) 

  

In In re Douglas (2021) 62 Cal.App.5th 
726 (Douglas), in contrast, the court up-
held CDCR’s regulations excluding mixed
-offense inmates from nonviolent parole 
consideration because a literal interpre-
tation of section 32(a)(1) “would lead to 
absurd results the voters did not in-
tend.”  (Douglas, supra, at p. 729.)  Jus-
tice Robie concurred in Douglas, con-
cluding that section 32(a)(1) was ambig-
uous as applied to mixed-offense in-
mates and construing section 32(a)(1) to 
mean that an individual convicted of 
one violent felony offense that was des-
ignated as the primary offense shall be 
eligible for parole consideration once 
the individual has served the full term 
for his or her primary offense.  (Douglas, 
supra, at p. 735 (conc. opn. of Robie, J.).) 

  

In In re Viehmeyer (2021) 62 Cal.App.5th 
973 (Viehmeyer), based on section 32
(a)’s language, the court held that 
“where a defendant is convicted of both 
a violent felony and a nonviolent felony, 
and the nonviolent felony is the primary 
offense for purposes of sentencing, the 
defendant is not entitled to early parole 
consideration under section 32(a) after 
completing the full term for the primary 
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offense if he or she is still serving a term 
for the violent offense.”  (Viehmeyer, 
supra, at p. 978.) 

  

And most recently, in In re Ontiveros 
(2021) 65 Cal.App.5th 899 (Ontiveros), 
the court “join[ed] Viehmeyer and 
Douglas in disagreeing with Moham-
mad’s conclusion that an inmate serving 
a determinate sentence for both violent 
and nonviolent convictions is entitled to 
early parole consideration under Propo-
sition 57” because “[e]ven accepting 
Mohammad’s position that the lan-
guage of Proposition 57 unambiguously 
applies to such inmates, such applica-
tion would lead to the absurd result that 
an inmate convicted of a violent offense 
and several nonviolent offenses would 
be entitled to earlier parole considera-
tion than an inmate convicted of only 
the violent offense.”  (Id. at pp. 902-
903.) 

 
   Prior to its analysis, the Court explained 
briefly why it was denying Guice relief. 

 
Although section 32 clearly mandates 
nonviolent parole consideration for indi-
viduals convicted solely of nonviolent 
offenses, the fact that the provision 
does not define the phrase, “convicted 
of a nonviolent felony offense,” renders 
it “reasonably susceptible of more than 
one meaning” when applied to mixed-
offense inmates.  (Arias v. Superior 
Court (2009) 46 Cal.4th 969, 979 
(Arias).)  Thus, mindful that “our prima-
ry task here is to ascertain the intent of 
the electorate” (id. at pp. 978-979), we 
believe the appropriate course is to ex-
amine Proposition 57’s ballot materials 

in order to determine the voters’ intent 
and whether CDCR’s regulations 
“constitute a reasonable interpretation 
of the requirement . . . that ‘[a]ny per-
son convicted of a nonviolent felony 
offense and sentenced to state prison 
shall be eligible for parole consideration 
after completing the full term for his or 
her primary offense’ ” (Gadlin, supra, 10 
Cal.5th at p. 934). 

 
Under the California Supreme Court’s 
guidance in People v. Gadlin, supra, 10 
Cal.5th 915 and People v. Valencia 
(2017) 3 Cal.5th 347 (Valencia), based 
on Proposition 57’s text and the ballot 
materials as a whole, we conclude that 
CDCR’s regulations excluding mixed-
offense inmates who are currently serv-
ing a term for a violent felony offense 
from nonviolent parole consideration 
are “a reasonable interpretation” of sec-
tion 32(a) (Gadlin, supra, at p. 934).  Ac-
cordingly, we deny the petition for writ 
of habeas corpus. 

 
   Rather than report this Court’s detailed 
reasoning, CLN will await the Supreme 
Court’s pending ruling, and report that in 
detail to CLN readers. 
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********************************** 

CLN is covering the hot topic of issues re-
lated to application of SB1437 resentenc-
ing.  The following cases reveal court 
thinking on this topic in the California Ap-
pellate Courts. 

********************************** 

                                                                                                            

LWOP DENIED SB1437 RELIEF AS                                         
A MATTER OF LAW 

In re Jameel Coles 

CA5; No. F079172 (Review Granted pending lead case) 

June 6, 2021 
 

   In 2000, Jameel Coles was convicted petitioner of 
first degree murder (PC § 187), with the special             
circumstances that the murder occurred during the 
commission of a robbery, kidnapping, and carjack-
ing (§ 190.2, subd. (a)(17)(A), (B), (L)).  For this 
offense, he was sentenced to a term of life without 
the possibility of parole.     

 
  In 2019, Coles filed a petition for resen-
tencing pursuant to PC §  1170.95. The 
court summarily denied the petition on 
the ground that petitioner was the actual 
killer or, alternatively, either acted with an 
intent to kill or was a major participant in 
the underlying felony who acted with reck-
less indifference to human life, all disquali-
fying factors pursuant to PC § 1170.95(a)
(3).   

 
   Coles appealed,  asserting that his peti-
tion was facially sufficient to establish that 
he fell within the provisions of PC § 
1170.95, and the court therefore was re-
quired to appoint counsel, request 
briefing, and issue an order to show cause.  

He also argued the court relied on an inad-
equate record to reach unsupported or in-
adequately supported findings.   
 

   The Court denied relief. 
 

We conclude that any error by the court 
in failing to appoint counsel or afford 
petitioner the other procedures outlined 
in section 1170.95, subdivision (c) was 
harmless because the special circum-
stance findings establish petitioner is 
ineligible for resentencing as a matter of 
law.  In light of this determination, we 
do not address petitioner’s contention 
that the court’s factual findings are un-
supported.  Accordingly, we affirm. 

   In January 2019, Coles filed a petition for 
writ of habeas corpus seeking resentenc-
ing pursuant to PC § 1170.95.  Coles stated 
that an information was filed against him 
that allowed him to be prosecuted under 
both a theory of felony murder and mur-
der under the natural and probable conse-
quences doctrine; he was convicted of first 
degree murder at trial; and he was not the 
actual killer, did not act with an intent to 
kill, and was not a major participant in the 
underlying felony or did not act with reck-
less indifference to human life in the 
course of the crime.  He attached as an ex-
hibit a portion of this court’s opinion in his 
direct appeal.    

 
  The People filed a letter brief opposing 
the petition, arguing Coles was ineligible 
for resentencing because he acted with 
the intent to kill and was a major partici-
pant who acted with reckless indifference 
to human life, as evidenced by the jury’s 
special circumstance findings.   
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   The Superior court summarily denied the 
petition.  The court summarized the factual 
background from the appellate on direct 
appeal, and stated: 

 
“The record is clear.  Petitioner was the 
actual killer.  In the alternative, he ei-
ther, with the intent to kill, aided, 
abetted, counseled, commanded, in-
duced, solicited, requested, or assisted 
the actual killer in the commission of the 
murder in the first degree, or he was ma-
jor participant who acted with reckless 
indifference to human life. 

 
“Accordingly, the petition is DENIED.”   

 
   The Court held that the jury’s special cir-
cumstance finding ended the question of 
his petition.  

 
Petitioner contends the trial court erred 
by summarily denying his facially suffi-
cient petition, rather than appointing 
counsel, requesting briefing, and issuing 
an order to show cause.  He also con-
tends the record before the trial court 
was inadequate and does not support 
the court’s findings.  We conclude we 
need not resolve whether the facially 
sufficient petition gave rise to petition-
er’s right to appointed counsel and other 
procedural rights under subdivision (c) 
because the error here, if any, was harm-
less.  This is because the jury’s special 
circumstance findings establish that peti-
tioner is ineligible for resentencing as a 
matter of law.  We therefore do not con-
sider whether the trial court’s factual 
findings are adequately supported by the 
record.    

 
   The Court analyzed Coles’ claim against 
relevant case law, albeit with some com-
peting cases, but decided against him. 

 
[P]etitioner argues that the special cir-
cumstance finding, standing alone, is in-
sufficient to render him ineligible for re-
sentencing as a matter of law.  In sup-
port, he relies on People v. Banks (2015) 
61 Cal.4th 788 (Banks) and People v. 
Clark (2016) 63 Cal.4th 522 (Clark), both 
decided more than 15 years after his 
conviction.  “Banks and Clark ‘clarified 
“what it means for an aiding and 
abetting defendant to be a ‘major partic-
ipant’ in a crime who acted with a 
‘reckless indifference to human 
life.’ ” ’  [Citation.]  Banks identified cer-
tain factors to consider in determining 
whether a defendant was a major partic-
ipant; Clark identified factors to guide 
the determination of whether the de-
fendant acted with reckless indifference 
to human life.”  (People v. Gomez (2020) 
52 Cal.App.5th 1, 13, fn. 5, review grant-
ed Oct. 14, 2020, S264033 (Gomez).)  
Courts of Appeal are split on the ques-
tion of whether a special circumstance 
finding entered prior to Banks and Clark 
renders a petitioner ineligible for section 
1170.95 resentencing relief as a matter 
of law (see People v. Jones (2020) 56 
Cal.App.5th 474, 478-479 [collecting cas-
es], review granted Jan. 27, 2021, 
S265854 (Jones)), and our Supreme 
Court has granted review to decide the 
issue (People v. Strong (Dec. 18, 2020, 
C091162) [nonpub. opn.], review grant-
ed Mar. 10, 2021, S266606).   

 
Courts which have held that a pre-Banks 
and Clark felony-murder special-
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circumstance finding bars section 
1170.95 resentencing relief have rea-
soned that Banks and Clark merely clari-
fied the law as it always was.  (Jones, su-
pra, 56 Cal.App.5th at pp. 482, 484, re-
view granted; accord, People v. Nunez 
(2020) 57 Cal.App.5th 78, 92, review 
granted Jan. 13, 2021, S265918; People 
v. Allison (2020) 55 Cal.App.5th 449, 
458.)  These courts further note that our 
Supreme Court does not require juries 
to be instructed on the Banks and Clark 
clarifications.  “Rather, while CALCRIM 
No. 703 now includes optional language 
drawn from Banks and Clark regarding 
the factors a jury may consider, ‘[t]he 
bench notes to the instruction state that 
Banks “stopped short of holding that the 
court has a sua sponte duty to instruct 
on those factors,” and Clark “did not 
hold that the court has a sua sponte du-
ty to instruct on those fac-
tors.” ’ ”  (Nunez, at pp. 92-93; accord, 
Jones, at p. 484; Allison, at pp. 458-459.)  
Thus, these courts found “no basis to 
conclude as a general matter that a pre-
Banks and Clark jury was instructed 
differently than a post-Banks and Clark 
jury, or resolved different factual issues, 
answered different questions, or applied 
different standards.”  (Nunez, at p. 94.)   

 
These courts have also held that an 
attack on a special circumstance finding 
in a section 1170.95 proceeding effec-
tively constitutes a collateral attack on 
the judgment.  (People v. Galvan (2020) 
52 Cal.App.5th 1134, 1142, review 
granted Oct. 14, 2020, S264284; Gomez, 
supra, 52 Cal.App.5th at p. 16, review 
granted.)  According to these courts, a 
petitioner who wishes to argue the spe-
cial circumstance finding is invalid under 

current law must first seek to invalidate 
that finding through a petition for writ 
of habeas corpus before seeking resen-
tencing pursuant to section 1170.95.  
(Galvan, at p. 1142; Gomez, at p. 17; 
Jones, supra, 56 Cal.App.5th at p. 485, 
review granted.)  These courts reason 
that a contrary interpretation “would 
read into section 1170.95 a new proce-
dure allowing petitioners to ignore a 
special circumstance finding—no matter 
how well supported in the record—as 
well as the recognized method of chal-
lenging it.  Such petitioners would be 
allowed to relitigate a prior jury finding 
at an evidentiary hearing where the 
prosecution bears the burden of proving 
the truth of the finding, beyond a rea-
sonable doubt, a second time.”  (Jones, 
at p. 485.) 

 
On the other hand, courts that have 
found a special circumstance finding in-
sufficient to render a petitioner ineligi-
ble for relief have reasoned that Banks 
and Clark “construed section 190.2, sub-
division (d) in a significantly different, 
and narrower manner than courts had 
previously construed the stat-
ute.”  (People v. Torres (2020) 46 
Cal.App.5th 1168, 1179, review granted 
June 24, 2020, S262011; accord, People 
v. Harris (2021) 60 Cal.App.5th 939, 958, 
review granted Apr. 28, 2021, S267802.)  
Thus, these courts surmised that a peti-
tioner with a pre-Banks and Clark spe-
cial circumstance finding may have been 
convicted based on “conduct that is not 
prohibited by section 190.2 as currently 
understood.”  (Torres, at p. 1180; ac-
cord, Harris, at p. 958; People v. York 
(2020) 54 Cal.App.5th 250, 258, review 
granted Nov. 18, 2020, S264954; People 
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v. Smith (2020) 49 Cal.App.5th 85, 93, 
review granted July 22, 2020, S262835.)  
To the extent the jury’s finding on a fel-
ony-murder special circumstance is le-
gally insufficient under Banks and Clark, 
it cannot refute a prima facie showing 
of entitlement to resentencing relief.  
(People v. Secrease (2021) 63 
Cal.App.5th 231, 256.)  Accordingly, in 
considering whether a petitioner is enti-
tled to relief pursuant to section 
1170.95, the trial court must first deter-
mine whether “the evidence presented 
at trial was sufficient to support the fel-
ony-murder special-circumstance find-
ing under Banks and Clark.”  (Secrease, 
at p. 264.)       

 
We find more persuasive those cases 
holding that a special circumstance find-
ing precludes relief as a matter of law.  
Banks and Clark did not state a new rule 
of law.  Rather, they relied on the Unit-
ed States Supreme Court’s decisions in 
Enmund v. Florida (1982) 458 U.S. 782 
and Tison v. Arizona (1987) 481 U.S. 137 
to clarify principles that had long been 
in existence at the time petitioner was 
convicted.  (See In re Miller (2017) 14 
Cal.App.5th 960, 978; accord, People v. 
Allison, supra, 55 Cal.App.5th at p. 458; 
Gomez, supra, 52 Cal.App.5th at p. 13, 
fn. 5, review granted.)  Enmund prohib-
ited felony-murder liability for a defend-
ant that “did not commit the homicide, 
was not present when the killing took 
place, and did not participate in a plot 
or scheme to murder,” and explained 
that, to be liable for felony murder, the 
aider and abettor must himself “kill, 
attempt to kill, or intend that a killing 
take place or that lethal force will be 
employed.”  (Enmund, at pp. 795, 797.)  
Tison held that, “major participation in 

the felony committed, combined with 
reckless indifference to human life, is 
sufficient to satisfy the Enmund culpabil-
ity requirement.”  (Tison, at pp. 151, 
158.)  As Banks noted, this language 
from Tison was later codified by the Cal-
ifornia electorate in section 190.2, sub-
division (d).  (Banks, supra, 61 Cal.4th at 
p. 800.)  To the extent Banks and Clark 
illuminated factors a fact finder might 
consider in determining whether a de-
fendant was a major contributor who 
acted with reckless indifference to hu-
man life, they drew those factors from 
Edmund and Tison.  (See Banks, at pp. 
801, 803; see also Clark, supra, 63 
Cal.4th at pp. 615, 618-623.)  These 
principles existed when petitioner was 
convicted and, absent a determination 
on direct appeal or in habeas that the 
evidence was insufficient to support the 
jury’s finding, there is no basis to con-
clude petitioner’s jury applied different 
standards than those described in Banks 
and Clark. 

 
NOTE: THIS CASE HAS BEEN GRANTED             
REVIEW, PENDING A LEAD CASE.                             
HOWEVER, THE CASE CITATIONS WITHIN 
MIGHT HELP READERS FORMULATE A            
PETITION IN THE MEANWHILE.  

The Supreme Court’s question on review 
is: 

Petition for review after the Court of Ap-
peal affirmed an order denying a post-
judgment motion in a criminal matter. The 
court ordered briefing deferred pending 
decision in People v. Strong, S266606, 
which presents the following issue: Does a 
felony-murder special circumstance find-
ing (Pen. Code, § 190.2, subd. (a)(17)) 
made before People v. Banks (2015) 61 
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Cal.4th 788 and People v. Clark (2016) 63 
Cal.4th 522 preclude a defendant from 
making a prima facie showing of eligibility 
for relief under Penal Code section 
1170.95? 

 
EVIDENTIARY HEARING REQUIRED                                     

ON SB1437 PETITION 

P. v. Frank Aleo 

---Cal.App.5th ---; CA5; No. F080005 

May 27, 2021 
 

A jury convicted defendant Frank Joseph 
Aleo of first degree murder in 1983 after 
he drove three companions to and from 
an armed robbery and burglary.  After 
the passage of Senate Bill No. 1437 
(2017–2018 Reg. Sess.) (Senate Bill 
1437), Aleo filed a Penal Code section 
1170.95 petition for resentencing, and 
the superior court appointed the public 
defender’s office to represent him.  
(Undesignated statutory references are 
to the Penal Code.)  The People re-
sponded to Aleo’s petition, contending 
Aleo was a major participant in the un-
derlying crimes and he acted with reck-
less indifference to human life.  Defense 
counsel did not file a reply, but Aleo 
filed one on his own behalf, arguing he 
did not act with reckless indifference to 
human life.  At the hearing on the peti-
tion, defense counsel conceded Aleo did 
not make a prima facie case and sub-
mitted that he was a major participant.  
The court denied the petition without 
issuing an order to show cause, conclud-
ing Aleo was a major participant.  Aleo 
now challenges the denial of his peti-
tion, and the People concede remand is 
necessary for the court to issue a show 
cause order and to hold an evidentiary 
hearing. 

 
   The State agreed that Aleo was entitled 
to the due process of an evidentiary hear-
ing, and the Court accepted this conces-
sion. 

Aleo argues the court erred in dismiss-
ing his petition for resentencing instead 
of issuing an order to show cause be-
cause it should have accepted as true 
his allegations stating a prima facie case 
for relief.  He argues, by concluding he 
was a major participant in the crime, the 
trial court engaged in a factfinding pro-
cess that was not permitted unless and 
until an order to show cause issued.  He 
also contends the court did not con-
clude he acted with reckless indifference 
to human life as necessary to render 
him ineligible for relief.  He further as-
serts his counsel’s concession at the 
hearing that he was a major participant 
violated his Sixth Amendment rights and 
resulted in structural error or prejudicial 
ineffective assistance.  He contends he is 
entitled to a remand for a hearing on 
the merits of his petition because his 
counsel conceded his ineligibility for re-
sentencing without his consent.  Alter-
natively, he argues the case should be 
remanded based upon ineffective assis-
tance of counsel.  The People concede 
Aleo made a prima facie showing of eli-
gibility for relief, the record does not 
indisputably establish his ineligibility, 
and the case should be remanded for 
the trial court to issue an order to show 
cause and to hold a hearing.  They fur-
ther argue, at this hearing, the People 
will bear the burden of proving, beyond 
a reasonable doubt, that Aleo was a ma-
jor participant who acted with reckless 
indifference towards human life.  They 
assert it is unnecessary to consider 
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Aleo’s ineffective assistance of counsel 
claim.  We agree with the parties Aleo 
established a prima facie showing he 
falls within section 1170.95’s provisions 
and is entitled to a remand for the court 
to issue an order to show cause and 
hold an evidentiary hearing at which the 
prosecution will bear the burden of 
proving, beyond a reasonable doubt, 
that Aleo is ineligible for resentencing.  
(§ 1170.95, subd. (d)(3).) 

 
   In ruling in Aleo’s favor, the Court noted 
that there was yet disagreement in other 
courts on this question. 

 
In so holding, we note there is currently 
disagreement among the Courts of Ap-
peal regarding how the court should de-
termine whether a petitioner has made 
the prima facie showing required under 
section 1170.95, subdivision (c) and 
what the petitioner’s prima facie burden 
is under section 1170.95, subdivision (a)
(3) to show “‘he could not be convicted 
of first or second degree murder be-
cause of changes to Section 188 or 189’” 
enacted by Senate Bill 1437. (People v. 
DeHuff (2021) 63 Cal.App.5th 428, 438–
442 (DeHuff); People v. Rivera (2021) 62 
Cal.App.5th 217, 229–230; People v. 
Duchine (2021) 60 Cal.App.5th 798, 811
–814 (Duchine).)  In People v. Drayton 
(2020) 47 Cal.App.5th 965 (Drayton), the 
Sixth District Court of Appeal described 
the procedure for assessing whether a 
prima facie showing has been made as 
comporting with that of a habeas corpus 
proceeding:  

“[W]hen assessing the prima facie show-
ing, the trial court should assume all 
facts stated in the section 1170.95 peti-
tion are true.  [Citation.]  The trial court 

should not evaluate the credibility of the 
petition’s assertions, but it need not 
credit factual assertions that are untrue 
as a matter of law—for example, a peti-
tioner’s assertion that a particular con-
viction is eligible for relief where the 
crime is not listed in subdivision (a) of 
section 1170.95 as eligible for resen-
tencing.  Just as in habeas corpus, if the 
record ‘contain[s] facts refuting the alle-
gations made in the petition … the court 
is justified in making a credibility deter-
mination adverse to the petition-
er.’  [Citation.]  However, this authority 
to make determinations without con-
ducting an evidentiary hearing pursuant 
to section 1170.95, subdivision (d) is 
limited to readily ascertainable facts 
from the record (such as the crime of 
conviction), rather than factfinding in-
volving the weighing of evidence or the 
exercise of discretion (such as determin-
ing whether the petitioner showed reck-
less indifference to human life in the 
commission of the crime).  [¶] If, ac-
cepting the facts asserted in the petition 
as true, the petitioner would be entitled 
to relief because he or she has met the 
requirements of section 1170.95(a), 
then the trial court should issue an or-
der to show cause.”  (Drayton, supra, at 
pp. 980–981; accord, Duchine, supra, at 
pp. 811–812.) 

  

The majority of the Courts of Appeal to 
consider the question have agreed with 
Drayton.  (People v. Tarkington (2020) 
49 Cal.App.5th 892, 898, review granted 
Aug. 12, 2020, S263219; People v. Ngu-
yen (2020) 53 Cal.App.5th 1154, 1165–
1166; People v. Perez (2020) 54 
Cal.App.5th 896, 903–904, review grant-
ed Dec. 9, 2020, S265254; Duchine, su-
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pra, 60 Cal.App.5th at pp. 813–815; 
People v. Harris (2021) 60 Cal.App.5th 
939, 958, review granted Apr. 28, 2021, 
S267802; People v. Rivera, supra, 62 
Cal.App.5th at p. 230; DeHuff, supra, 63 
Cal.App.5th at pp. 439–442.) 

  

On the other hand, in People v. Garcia 
(2020) 57 Cal.App.5th 100, review 
granted February 10, 2021, S265692 
(Garcia), Division Six of the Second Dis-
trict Court of Appeal held that when de-
termining if a petitioner has made a pri-
ma facie showing of eligibility for relief, 
the trial court should determine wheth-
er substantial evidence supports the 
conclusion the petitioner could still be 
convicted of murder following the 
amendments to sections 188 and 189.  
(Garcia, at pp. 114–115, 118; DeHuff, 
supra, 63 Cal.App.5th at p. 439.)  Put 
differently, the Garcia court 
“interpreted section 1170.95’s eligibility 
requirement in subdivision (a)(3) that 
the petitioner make a prima facie show-
ing he or she ‘could not be convicted of 
first or second degree murder because 
of changes’ wrought by Senate Bill 1437 
as importing a ‘substantial evidence’ 
standard and as requiring a court to de-
ny a petition if it concludes substantial 
evidence exists in the record on which a 
jury could have based a murder convic-
tion on a valid theory had it been in-
structed on that theory.”  (Duchine, su-
pra, 60 Cal.App.5th at p. 812; accord, 
Garcia, supra, at pp. 116–118.) 

  

The Garcia court explained:  “Section 
1170.95 clearly and unambiguously re-
quires a prima facie showing that the 
petitioner ‘could not be convicted of … 

second degree murder because of 
changes to Section 188 ….’  (Id., subd. 
(a)(3), italics added.)  ‘Could’ is ‘used … 
as an alternative to can suggesting less 
force or certainty.’  (Webster’s 3d New 
Internat. Dict. (1981) p. 517.)”  (Garcia, 
supra, 57 Cal.App.5th at p. 114, review 
granted.)  Thus, while under Drayton a 
petitioner who “asserts he [or she] 
lacked the requisite intent or did not 
act in a manner that would make him 
[or her] liable under still-valid murder 
theories” has made a sufficient prima 
facie showing “unless the record of con-
viction refutes those assertions as a 
matter of law,” under Garcia such as-
sertions are insufficient if there is sub-
stantial evidence in the record to sup-
port the petitioner’s guilt of murder un-
der a still-valid theory.  (Duchine, supra, 
60 Cal.App.5th at pp. 812–813.) 

  

The parties do not dispute that Drayton 
states the appropriate standard; we 
agree.  As our sister court reasoned in 
Duchine: 

  

“In view of the ameliorative purposes of 
Senate Bill 1437, the Legislature’s stat-
ed concerns about proportionality, fair-
ness and excessive punishment, and its 
adoption of a trial court proceeding at 
which new evidence may be submitted 
and a criminal trial burden of proof be-
yond a reasonable doubt is applied, we 
cannot agree with cases like Garcia that 
interpret section 1170.95 to allow the 
trial court at the prima facie stage to 
resolve disputed facts or to answer only 
the question whether the existing rec-
ord precludes a conviction on a murder 
theory that was never tried.  By allow-
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ing new evidence and providing for an 
evidentiary hearing, the Legislature 
plainly intended that the issues con-
cerning whether the defendant was 
guilty under theories of murder not 
previously or necessarily decided 
would be resolved anew, through a 
factfinding process affording a degree 
of due process to the petitioner. 

  

“The standard adopted by Garcia, in 
which the trial court focuses on the 
state of the existing record and applies 
an appellate review substantial evi-
dence standard, makes little sense in 
this context.  If it had intended the pro-
cess to be substantial evidence review 
of the existing record, the Legislature 
could simply have provided an appel-
late remedy, such as direct appeal for 
nonfinal convictions and habeas corpus 
for final convictions.  This is not what it 
did.  Instead, the Legislature imposed 
the burden of proof on the prosecu-
tion, at the resentencing hearing.  The 
interpretation adopted by Garcia 
would mean the prosecution’s burden 
would be to prove ‘beyond a reasona-
ble doubt’ that ‘substantial evidence’ 
exists, which by itself borders on in-
comprehensible.  The court would then 
employ these two widely divergent 
standards in a combined (and back-
wards) fashion to determine, as Garcia 
suggests, whether a jury hypothetically 
could have found a defendant guilty 
under a permissible theory had it ad-
dressed the issue.  In short, the idea 
that the prosecution must prove be-
yond a reasonable doubt that there is 
substantial evidence in a prior record 
to support a hypothetical finding of 
guilt on a theory of murder that may 

never have been presented to a jury is 
beyond that border.”  (Duchine, supra, 
60 Cal.App.5th at pp. 813–814, fn. 
omitted; accord, DeHuff, supra, 63 
Cal.App.5th at pp. 441–442.) 

  

Here, it is also undisputed by the par-
ties that under this standard, Aleo es-
tablished a prima facie showing he is 
entitled to relief such that the court 
was required to issue an order to show 
cause.  (§ 1170.95, subd. (c).)  Again, 
we agree.  As required, Aleo’s petition 
alleged a complaint, information, or 
indictment was filed against him that 
allowed the prosecution to proceed 
under a theory of felony-murder or 
murder under the natural and probable 
consequences doctrine; he was con-
victed of first or second degree murder 
following a trial; and he could not be 
convicted of first or second degree 
murder because of changes to section 
188 or 189 made effective January 1, 
2019.  (§ 1170.95, subd. (a).)  And the 
parties do not argue, nor does the rec-
ord before us conclusively establish, 
Aleo was ineligible for relief as a matter 
of law.  Indeed, even if we were to ac-
cept as true defense counsel’s conces-
sion Aleo was a major participant in 
the crime, the court also had to con-
clude Aleo acted with reckless indiffer-
ence to human life to render him cate-
gorically ineligible for relief.  (§ 189, 
subd. (e)(3).)  The record does not re-
flect the court made this requisite de-
termination or that such a conclusion is 
supported by the record as a matter of 
law.  Rather, Aleo denied he acted with 
reckless indifference to human life and 
the record of conviction does not con-
clusively establish he acted with the 
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requisite intent.  Thus, our review of 
the record comports with the parties’ 
representations; that is, Aleo estab-
lished a prima facie showing he is enti-
tled to relief and the record did not re-
but Aleo’s allegations as a matter of 
law.  Accordingly, the court was re-
quired to issue an order to show cause 
and hold a hearing during which the 
prosecution bears the burden of prov-
ing, beyond a reasonable doubt, that 
Aleo is ineligible for resentencing. 

  

Accordingly, we reverse the court’s or-
der denying the petition and remand 
for further proceedings. 

 
SB1437 PETITION IS NOT ACTIONABLE                        

BEFORE REMITTITUR ISSUES                                                     
IN APPEAL BELOW 

P. v. Travis Burhop 

---Cal.App.5th ---; CA4(2); No. E076057 

June 4, 2021 
 

   This is solely a procedural issue – the pe-
titioner jumped the gun and filed his 
SB1437 petition before his appeal of the 
conviction was final. 

 
On October 2, 2020, the superior court 
conducted a contested hearing and is-
sued orders granting relief to defendant 
and respondent, Travis Burhop, on Mr. 
Burhop’s petition to vacate his 2015 
second degree murder conviction and 
to be resentenced pursuant to Penal 
Code section 1170.95.  On October 2, 
the petition was the subject of a pend-
ing appeal in this court in People v. 
Travis Burhop (Aug. 28, 2020, E073709 
[nonpub. opn.]) (Burhop II).  On August 

28, 2020, this court issued its opinion in 
Burhop II and remanded the matter to 
the superior court for further proceed-
ings on Mr. Burhop’s petition.  But the 
remittitur in Burhop II was not issued 
until October 30, 2020. 

  

Thus, in this appeal, the People claim 
that the October 2, 2020 orders adjudi-
cating Mr. Burhop’s section 1170.95 
petition are null and void for lack of 
subject matter jurisdiction, given that 
the petition was the subject of the 
pending appeal in Burhop II and the re-
mittitur in Burhop II had not yet issued.  
We agree.  Thus, we reverse the Octo-
ber 2 orders and again remand the 
matter for further proceedings on the 
petition. 

 
   As a point of interest, it appears that 
Burhop has an excellent case for SB1437 
resentencing, as chronicled below.  It does 
not appear that the parties disagree as to 
the facts – only that the non-finality of 
Burhop’s earlier petition/appeal was con-
trolling, and that procedurally, he was 
barred from further petitioning until that 
time limit had run. 

 
In 2001, a jury convicted Mr. Burhop of 
one count of first degree murder (§ 
187, subd. (a)) and one count of pre-
meditated attempted murder (§§ 664, 
subd. (a), 187, subd. (a)), and found 
that a principal was armed with a fire-
arm in each count (§ 12022, subd. (a)
(1)).  Mr. Burhop admitted one prison 
prior (former § 667.5, subd. (b)) in ex-
change for striking the punishment on 
one of the two armed enhancements.  
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Mr. Burhop was sentenced to 27 years 
to life in prison.  (Burhop II, supra, 
E073709.) 

  

Mr. Burhop appealed, and we affirmed 
his judgment of conviction and sen-
tence in People v. Burhop (Aug. 10, 
2004, E032717 [nonpub. opn.]) (Burhop 
I).  In Burhop I, we held, among other 
things, that substantial evidence sup-
ported Mr. Burhop’s first degree mur-
der and premeditated attempted mur-
der convictions under the natural and 
probable consequences doctrine.  (See 
Burhop II, supra, E073709.)  That is, we 
concluded that substantial evidence 
showed that Mr. Burhop intentionally 
aided and abetted an assault by means 
of force likely to produce great bodily 
injury, and that the murder and pre-
meditated attempted murder were nat-
ural and probable consequences of the 
intended aggravated assault.  (Ibid.)  
The evidence adduced at Mr. Burhop’s 
trial is detailed in Burhop I and Burhop 
II, and it is unnecessary to recount that 
evidence here. 

  

In 2015, Mr. Burhop filed a petition for 
writ of habeas corpus, which the parties 
settled by stipulating to reduce Mr. 
Burhop’s first degree murder conviction 
to second degree murder, ostensibly 
pursuant to People v. Chiu (2014) 59 
Cal.4th 155, 165-167 (Chiu) (aider and 
abettor cannot be convicted of first de-
gree premeditated murder based on 
natural and probable consequences 
doctrine).  (See Burhop II, supra, 
E073709.)  Mr. Burhop was then resen-
tenced to 17 years to life in prison.  
(Ibid.) 

  

In 2019, Mr. Burhop filed his instant 
section 1170.95 petition in the superior 
court, seeking to vacate his 2015 second 
degree murder conviction and to be re-
sentenced.  (Burhop II, supra, E073709.)  
The section 1170.95 petition was based 
on Senate Bill No. 1437 (2017-2018 Reg. 
Sess.) (Senate Bill 1437), which, effec-
tive January 1, 2019, amended the defi-
nition of murder in sections 188 and 
189 “to ensure that murder liability is 
not imposed on a person who is not the 
actual killer, did not act with the intent 
to kill, or was not a major participant in 
the underlying felony who acted with 
reckless indifference to human 
life.”  (Stats. 2018, ch. 1015, §§ 1, subd. 
(f), 2-3.)  Senate Bill 1437 also added 
section 1170.95 to the Penal Code.  
(Stats. 2018, ch. 1015, § 4.)  Section 
1170.95 allows persons convicted of 
first or second degree murder, under 
the former felony murder rule or the 
natural and probable consequences 
doctrine, to petition the superior court 
to vacate their murder convictions and 
resentence them. 

  

In 2019, the superior court initially de-
nied Mr. Burhop’s section 1170.95 peti-
tion on the ground that Senate Bill 1437 
is unconstitutional.  (Burhop II, supra, 
E073709.)  Mr. Burhop appealed and, in 
Burhop II, we concluded that Senate Bill 
1437 is not unconstitutional, following 
the decisions of other appellate courts.  
(Burhop II, supra, E073709.)  Our deci-
sion in Burhop II was issued on August 
28, 2020.  In it, we reversed the order 
denying Mr. Burhop’s section 1170.95 
petition on constitutional grounds and 
remanded the matter to the superior 
court to conduct further proceedings on 
the petition.                                            
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(Burhop II, supra, E073709.)  The re-
mittitur in Burhop II was issued on Octo-
ber 30, 2020. 

  

On September 11 and 25, 2020, the 
court and defense counsel were about 
to conduct further proceedings on the 
petition based on our decision in Burhop 
II, but at the People’s requests, the 
matter was continued—first to Septem-
ber 25, then to October 2.  In court, on 
September 25, the court pointed out 
that the remittitur in Burhop II had not 
been issued. 

  

On October 2, 2020, the court and coun-
sel proceeded with the hearing on 
Mr. Burhop’s 1170.95 petition, even 
though the remittitur in Burhop II had 
still not been issued.  The remittitur was 
not mentioned at the October 2 hearing.  
At the hearing, the court vacated Mr. 
Burhop’s second degree murder convic-
tion in count 1 on the ground it was 
based on the natural and probable con-
sequences doctrine, which is no longer a 
viable theory for first or second degree 
murder following the January 1, 2019 
enactment of Senate Bill 1437. 

  

On Mr. Burhop’s attempted murder con-
viction in count 2, the court vacated the 
jury’s finding that the attempted murder 
was willful, deliberate, and premeditat-
ed, thus reducing Mr. Burhop’s applica-
ble sentence on count 2 to a determi-
nate term rather than an indeterminate 
life term.  (§ 664, subd. (a).)  In issuing 
this portion of its October 2 order, the 
court expressly extended Chiu, supra, 59 
Cal.5th 155, and did not rely on sec-
tion 1170.95, which by its terms does 

not apply to attempted murder. 

  

The court then resentenced Mr. Burhop 
to a determinate term of 11 years, com-
prised of the upper term of nine years 
on count 2, his attempted murder con-
viction (§§ 664, subd. (a), 187, subd. (a)), 
plus two years for the principal-armed 
enhancement on count 2 (12022, subd. 
(a)(1)).  The court observed that Mr. 
Burhop’s time in custody since Novem-
ber 1999 “certainly” exceeded his new, 
determinate sentence of 11 years.  The 
court stayed the execution of Mr. 
Burhop’s new sentence for 60 days, in 
order to afford the People an opportuni-
ty to file a notice of appeal.  The People 
timely appealed. 

   To end on a happy note, a check of 
CDCR’s current residents shows Mr. 
Burhop is not in CDCR custody. 

 
SB1437 RELIEF NOT AVAILABLE FOR                          

PROVOCATIVE ACT MURDER CONVICTION 

P. v. Joseph Mancilla 

---Cal.App.5th ---; CA2(7); No. B308413 

August 12, 2021 
 

  This case is unusual in that the theory of 
murder culpability, provocative act murder, 
is not one of those eligible for resentenc-
ing under SB1437, which the lower court 
had properly ruled. 

 
Based on his active role in a shootout 
between rival gangs, Joseph Mancilla 
was convicted of first degree murder 
and four counts of attempted willful, de-
liberate and premeditated murder.  In 
July 2020 the superior court denied 
Mancilla’s petition for resentencing un-
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der Penal Code section 1170.95 with-
out first appointing counsel or inviting 
briefing, finding, based on the court’s 
recollection of the trial, as refreshed by 
reviewing Mancilla’s opening brief in 
his direct appeal, Mancilla had been 
prosecuted and found guilty under the 
theory of provocative act murder, not 
under the felony-murder rule or the 
natural and probable consequences 
doctrine.  Accordingly, the court ruled 
Mancilla failed to make a prima facie 
showing of his entitlement to relief.  
Because the record of conviction estab-
lishes Mancilla is ineligible for resen-
tencing as a matter of law, any errors 
committed by the superior court were 
harmless.  We affirm.  

 
   The question then went to whether 
Mancilla was convicted on one of the now
-barred theories of first degree murder, or 
whether he was convicted of provocative 
act murder – which is not subject to re-
sentencing consideration under SB1437.  
The court recounted the history of the 
conviction, and its certainty that the pro-
vocative act theory was what carried the 
conviction. 

 
The jury convicted Mancilla and Rojas 
on all seven counts, finding Mancilla 
guilty of first degree murder and Rojas 
guilty of second degree murder.  It 
found true all special firearm-use and 
gang enhancement allegations as to 
both defendants.  The court sentenced 
Mancilla to an aggregate indeterminate 
state prison term of 90 years to life and 
Rojas to an aggregate indeterminate 
state prison term of 80 years to life. 

We affirmed the convictions on appeal, 
but remanded for a new sentencing 

hearing to permit the trial court to con-
sider whether to strike the firearm en-
hancements in light of recent ameliora-
tive legislation and to permit Mancilla 
(who was 18 years old at the time of 
the offenses) and Rojas (who was 
19 years old at that time) to make a 
record of information relevant to their 
eventual youth offender parole hear-
ings pursuant to People v. Franklin 
(2016) 63 Cal.4th 261.  (People v. 
Mancilla, supra, B268375, at p. *66.) 

 
As to issues potentially pertinent to 
Mancilla’s petition for resentencing, we 
rejected the argument the court’s in-
structions on provocative act murder 
permitted the jury to convict Mancilla 
of first degree murder based on a find-
ing Rojas had acted with premeditation 
in committing attempted murder or 
without any finding on premeditation 
at all.  (People v. Mancilla, supra, 
B268375, at *23-24.)  We also rejected 
Mancilla’s argument he was prejudiced 
by the court’s error in failing to instruct 
the jury he could not be convicted of 
first degree murder under the natural 
and probable consequences doctrine 
(under People v. Chiu (2014) 59 Cal.4th 
155), explaining that, under the instruc-
tions read as a whole, and in light of 
the jury’s finding Rojas was guilty of 
second degree murder, not first degree 
murder, the verdict necessarily showed 
Mancilla had been convicted under the 
provocative act theory.  (People v. 
Mancilla, supra, B268375, at *34.)   

 
   The Court gave an exhaustive review of 
“provocative act murder,” as applied 
here, which is useful to understand, and is 
reported here. 
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In People v. Washington (1965) 62 
Cal.2d 777 the Supreme Court held a 
felony-murder conviction was proper 
only if the defendant or his or her ac-
complice committed the killing while 
furthering their common design.  
“‘Murder is the unlawful killing of a hu-
man being, with malice afore-
thought.’  [Citation.]  Except when the 
common-law-felony-murder doctrine is 
applicable, an essential element of mur-
der is an intent to kill or an intent with 
conscious disregard for life to commit 
acts likely to kill.  [Citation.]  The felony-
murder doctrine ascribes malice afore-
thought to the felon who kills in the per-
petration of an inherently dangerous 
felony. . . .  [¶]  When a killing is not 
committed by a robber or by his accom-
plice but by his victim, malice afore-
thought is not attributable to the rob-
ber, for the killing is not committed by 
him in the perpetration or attempt to 
perpetrate robbery. . . .  To include such 
killings within section 189 would expand 
the meaning of the words ‘murder . . . 
which is committed in the perpetration. 
. . [of] robbery . . .’ beyond common un-
derstanding.”  (Id. at pp. 780-781.) 

 
The Supreme Court, however, recog-
nized that, although the felony-murder 
rule was not properly invoked in such a 
circumstance, the principal committing 
a serious felony could still be liable for 
murder under traditional principles of 
implied malice:  “[W]hen the defendant 
intends to kill or intentionally commits 
acts that are likely to kill with a con-
scious disregard for life, he is guilty of 
murder even though he uses another 
person to accomplish his objective.  
[Citations.]  [¶]  Defendants who initiate 

gun battles may also be found guilty of 
murder if their victims resist and kill.  
Under such circumstances, ‘the defend-
ant for a base, antisocial motive and 
with wanton disregard for human life, 
does an act that involves a high degree 
of probability that it will result in 
death’ [citation], and it is unnecessary 
to imply malice by invoking the felony-
murder doctrine.”  (People v. Washing-
ton, supra, 62 Cal.2d at p. 782.) 

 
Seven months after its decision in Peo-
ple v. Washington, supra, 62 Cal.2d 777, 
the Supreme Court in People v. Gilbert 
(1965) 63 Cal.2d 690, after acknowledg-
ing its earlier limitation of the reach of 
the felony-murder rule, articulated basic 
principles governing a charge of implied 
malice murder under the provocative 
act doctrine.  As quoted in People v. 
Caldwell (1984) 36 Cal.3d 210, 216, foot-
note 2, the Gilbert Court held, “‘When 
the defendant or his accomplice, with a 
conscious disregard for life, intentionally 
commits an act that is likely to cause 
death, and his victim or a police officer 
kills in reasonable response to such act, 
the defendant is guilty of murder.  In 
such a case, the killing is attributable, 
not merely to the commission of a felo-
ny, but to the intentional act of the de-
fendant or his accomplice committed 
with conscious disregard for life.  [¶]  
Thus, the victim’s self-defensive killing 
or the police officer’s killing in the per-
formance of his duty cannot be consid-
ered an independent intervening cause 
for which the defendant is not liable, for 
it is a reasonable response to the dilem-
ma thrust upon the victim or the police-
man by the intentional act of the de-
fendant or his accomplice.’”  (See Peo-
ple v. Mejia (2012) 211 Cal.App.4th 586, 
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619 [quoting a portion of this same lan-
guage from Gilbert and citing that case 
for its holding that “a provocative act 
murder which occurs when a defendant 
acts with implied malice may neverthe-
less be first degree murder if it occurs 
during the course of a section 189 felo-
ny”].)  

 
“A murder conviction under the provoc-
ative act doctrine thus requires proof 
that the defendant personally harbored 
the mental state of malice, and either 
the defendant or an accomplice inten-
tionally committed a provocative act 
that proximately caused an unlawful 
killing.  [Citations.]  A provocative act is 
one that goes beyond what is necessary 
to accomplish an underlying crime and 
is dangerous to human life because it is 
highly probable to provoke a deadly re-
sponse.”  (People v. Gonzalez (2012) 54 
Cal.4th 643, 655; see People v. Concha 
(2009) 47 Cal.4th 653, 661 [“‘In all homi-
cide cases in which the conduct of an 
intermediary is the actual cause of 
death, the defendant’s liability will de-
pend on whether it can be demonstrat-
ed that his own conduct proximately 
caused the victim’s 
death . . . .’  [Citation.]  ‘[I]f the eventual 
victim’s death is not the natural and 
probable consequence of a defendant’s 
act, then liability cannot 
attach.’  [Citation.]  Our prior decisions 
make clear that, where the defendant 
perpetrates an inherently dangerous 
felony, the victim’s self-defensive killing 
is a natural and probable response”].) 

 

   Finally, Mancilla’s equal protection argu-
ment failed. 

As discussed, the People must prove a 

defendant personally acted with implied 
malice to be convicted of provocative 
act murder.  In contrast, murder under 
the natural and probable consequences 
doctrine required no proof of malice.  
(Gentile, supra, 10 Cal.5th at pp. 845, 
847.)  Given the express intent of Sen-
ate Bill 1437 “to more equitably sen-
tence offenders in accordance with their 
involvement in homicides” (Stats. 2018, 
ch. 1015, § l, subd. (b); see Gentile, at p. 
846), offenders who acted with malice 
and those who did not are not similarly 
situated for purposes of section 
1170.95.  (See People v. Johnson, supra, 
57 Cal.App.5th at pp. 270-271 [“Johnson 
is also not similarly situated to persons 
convicted of felony murder or murder 
under the natural and probable conse-
quences doctrine because ‘[u]nlike 
[these murders], “[a] murder conviction 
under the provocative act doctrine . . . 
requires proof that the defendant per-
sonally harbored the mental state of 
malice”’”].) 

 
SB1437 RELIEF PROPERLY DENIED 

P. v. Theresa Torricellas 

CA4(1); No. D077815 

June 25, 2021 
 

   This is a case where although the de-
fendant was not the actual killer, her prior 
admissions under oath were clear and 
convincing evidence that she did not meet 
the requirements for SB1437 relief. 

 
An information filed on January 23, 
1985, charged defendant Theresa Torri-
cellas and codefendant Daniel McGinnis 
with murder (Pen. Code, 

§ 187, subd. (a); count 1) and robbery (§ 
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211; count 2).  The information addi-
tionally alleged arming and gun-use en-
hancements as to both counts. (§§ 
12022, subd. (a) & 12022.5, respective-
ly.)  In March 1985, defendant entered 
a guilty plea to second degree murder 
and admitted the arming enhancement 
in exchange for a maximum sentencing 
exposure of 16 years to life and dismis-
sal of the robbery count and personal 
gun-use enhancement.  The court at 
the April 1985 sentencing followed the 
terms of the plea and sentenced de-
fendant to 15 years to life plus one year 
for the arming enhancement, for a total 
term of 16 years to life in prison.  

  

In January 2019, defendant filed a pro. 
per. petition to vacate her murder con-
viction pursuant to section 1170.95 
(hereinafter, Petition).  After further 
briefing from the parties, the court on 
July 8, 2020, summarily denied defend-
ant’s Petition without issuing an order 
to show cause (OSC), finding defendant 
was statutorily ineligible for section 
1170.95 relief.  We affirm. 

 
   The Superior Court had reviewed the 
record of conviction and found the follow-
ing to be true as a matter of law. 

 
The court in its July 8 order found that, 
although defendant was not the actual 
killer, she “directly aided and abetted 
the murder and was also ‘a major par-
ticipant in the underlying felony and 
acted with reckless indifference to hu-
man life, as described in subdivision (d) 
of Section 190.2.’  (§ 189, subd. (e).”  
The court based its finding on the collo-
quy between defendant and the court 
when defendant was initially sen-

tenced, which the July 8 order detailed 
as follows:  “The record of Petitioner’s 
plea of guilty to second degree murder 
on March 20, 1985, reflects a thorough 
examination of Petitioner by the Court 
with respect to the events surrounding 
the murder.  Petitioner stated under 
penalty of perjury that she was aware 
the shooter wanted to kill the victim 
and that they were taking him to a re-
mote location to kill him.  She held the 
firearm in the car and then gave it to 
the shooter knowing the victim would 
be killed.  She also acted as a lookout.  
Assuming Petitioner were to testify to 
all of the allegations contained in  her 
current declaration [she submitted in 
support of her Petition], it would none-
theless be insufficient to negate the 
statements she made to the Court un-
der oath during her change of plea. . . .  
Section 1170.95 provides relief only for 
those defendants who suffer a murder 
conviction based on a theory of murder 
that is no longer permitted.  It is not an 
opportunity to use the statute to allege 
a basis for withdrawal of a plea, to al-
lege incompetence of counsel, or to 
otherwise appeal the conviction years 
after such opportunity has passed.” 

 
   The Court of Appeal independently con-
ducted its own analysis of the record, and 
came to the same conclusion. 

 
We independently conclude defendant 
is statutorily ineligible for relief under 
section 1170.95, subdivision (a)(3).  De-
fendant admitted under oath during 
questioning by the court at her plea 
colloquy that she:  (1) set in motion the 
plan to murder Henry by telling McGin-
nis that Henry had money remaining in 
his bank account, after she made the 
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cash withdrawal from his account; (2) 
suggested McGinnis drive to what was 
then a remote location in Mission Valley 
“[b]ecause [she] felt like, well, if you’re 
going to do it, you know, at least go 
someplace not to draw attention”; (3) 
knew when they drove to Mission Valley 
that Henry “was going to be killed” for 
his money; (4) sat in the backseat of the 
car directly behind Henry and pointed a 
shotgun at his back, as the three of 
them traveled in Henry’s car to Mission 
Valley; (5) offered to shoot Henry her-
self, as she admitted to the court she 
asked McGinnis “if he wanted [her] to 
do it”; (6) ensured when they stopped 
the car there was nobody around and 
otherwise acted as a lookout while 
McGinnis killed Henry with the shotgun; 
and (7) fled with McGinnis to Mexico 
after they killed Henry.   

  

These statements by defendant show 
that, although she was not Henry’s actu-
al killer, “with the intent to kill [she] aid-
ed, abetted, counseled, commanded, 
induced, solicited, requested, or assist-
ed the actual killer in the commission of 
murder in the first degree” (§ 189, subd. 
(e)(2), italics added); and/or she “was a 
major participant in the underlying felo-
ny and acted with reckless indifference 
to human life . . . .”  (Id., subd. (e)(3); 
see Sen. Bill 1437, § 1, subd. (g) 
[providing a “conviction for murder re-
quires that a person act with malice 
aforethought” and a “person’s culpabil-
ity for murder must be premised upon 
that person’s own actions and subjec-
tive mens rea”].) 

  

We further conclude it was proper for 
the court to consider defendant’s state-

ments in deciding eligibility, or lack 
thereof, under section 1170.95, as they 
were part of the factual basis documen-
tation.  (See Verdugo, supra, 44 
Cal.App.5th at pp. 329–330 [noting that, 
“because a petitioner is not eligible for 
relief under section 1170.95 unless he 
or she was convicted of first or second 
degree murder based on a charging doc-
ument that permitted the prosecution 
to proceed under a theory of felony 
murder or murder under the natural 
and probable consequences doctrine 
[citation], the court must at least exam-
ine the complaint, information or indict-
ment filed against the petitioner; the 
verdict form or factual basis documenta-
tion for a negotiated plea; and the ab-
stract of judgment”]; People v. Cornelius 
(2020) 44 Cal.App.5th 54, 58, review 
granted Mar. 18, 2020, S260410 [noting 
a court may deny a section 1170.95 peti-
tion without appointing counsel where 
petitioner is indisputably ineligible for 
relief as a direct perpetrator of second 
degree murder]; People v. Lewis (2020) 
43 Cal.App.5th 1128, review granted, 
Mar. 18, 2020, S260598 [concluding rec-
ord, including prior appellate court opin-
ion, was sufficient to determine a direct 
aider and abettor theory of murder lia-
bility to exclude petitioner from section 
1170.95 eligibility].)  

  

As the People note, defendant urges her 
statements in connection with her plea 
should not be used because they alleg-
edly conflict with the plea form provid-
ing she violated section 187 (second de-
gree murder) and the arming enhance-
ment in section 12022, subdivision (a) 
by “participating in a robbery of Paul 
Henry; during the course of the robbery 
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Paul Henry was killed by a shot gun blast.”  

 However, we independently conclude there is no conflict.  In contrast to the one-sentence 
summary statement in the plea form that was bereft of any detail regarding the circumstanc-
es of Henry’s murder, defendant answered questions from the court while under oath that, 
as summarized ante, established she aided and abetted in the murder with the intent to kill, 
and/or was a major participant in the underlying felony and acted with reckless indifference 
to human life. 

 

  Accordingly, the Court of Appeal denied relief. 

 

END 

DIFFERENTLY 

Sometimes a picture is worth a thousand words.  Try this—if the panel at your next parole hearing asks 

why you, alone of your siblings, who all grew up in the same home, experience the same events, why 

you ended up in prison, envision the picture below.   

It isn’t that you’re somehow more deeply flawed or weaker or of less character.  It’s simply as this illus-
trates—we all go through the same stuff differently. 
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And so you shall have.  Over the past few years, 

the Board of Parole Hearings, for years number-

ing 12 members, has increased, first to 15, then 

17, and now, as result of the recent passage of 

the state budget, to 21 commissioners.   

The recent increase was sought of and granted 

by the legislature in part because of the backlog 

of cases gradually building over the months as 

new laws and policies increasingly bring hearing 

dates forward and put the BPH under a timeline 

to comply with those new laws.  This, in addition 

to the increased workload the board was already 

straining under, simply due to the natural pro-

cess of inmates coming to hearings.   

The budget bill, something of a clean-up, to bring 

into legal compliance agreements made in the 

legislative body between opposing sides and the 

current administration, also specified that com-

missioners shall be appointed by the Governor, 

at his discretion for terms of 3 years, staggered 

with 7 commissioner seats available for appoint-

ments (or reappointments) at a time, to avoid the 

unthinkable (and unworkable) situation of an en-

tirely new and rookie parole board.   

It appears there will be some adjustments made 

in the coming months, vis a vis when certain 

commissioners will be considered at the end of 

their term, all in an effort to bring about the future 

smooth transition of 7 commissioners at a time.  

No word yet on who will fill what slot with a term 

ending on what date or who the all the new 4 

commissioners will be, but the change has al-

ready started, with the announcement at the Au-

gust Executive Board meeting that former Com-

missioner Ali Zarrinnam, who a few years ago 

stepped from a commissioner into an Assistant 

Chief Deputy Commissioner position, has once 

again taken a seat on the full parole board as a 

full Commissioner.  Also announced was the res-

ignation of Commissioner Minerva De La Torre, 

who was appointed to the board about a year 

ago. 

New language in the bill reiterates the legisla-

ture’s commitment to a board composed of a wide 

range of individuals and backgrounds, without ty-

ing the hands of the Governor as one earlier piece 

of proposed legislation would have.  The Gover-

nor is expected to appoint individuals who “reflect 

as nearly as possible a cross section of the racial, 

sexual orientation, gender identity, economic, and 

geographic features of the population of the state. 

“Insofar as practicable, commissioners and depu-

ty commissioners shall have a varied interest in 

adult correction work, public safety, and shall 

have experience or education in the fields of cor-

rections, sociology, law, law enforcement, medi-

cine, mental health, or education. In addition, in-

sofar as practicable, commissioners and deputy 

commissioners may have professional or lived ex-

perience or educational background that may en-

hance the expertise of the parole board, including, 

but not limited to, the areas of social work, sub-

stance use disorder treatment, foster care, reha-

bilitation, community reentry, or the effects of trau-

ma and poverty.” 

All of which is to say, the legislature expects Gov-
ernors to appoint to the board all genders, ethnici-
ties and professional backgrounds, not simply 
white males retired from law enforcement or cor-
rections careers.  For the most part, the current 
board has made major strides in this area.  Of the 
current 17 (once DeLaTorre departs) commission-
ers, 6 are women, several of (apparent) ethnicities 
other than white, 8 are attorneys, and 1 with a 
background in social service. 

WE’RE GONNA NEED A BIGGER BOARD  
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BOARD BUSINESS AND EN BANCS 

The summer months of June, July and August saw most of the board’s time during their monthly Execu-

tive meetings consumed by en banc considerations, as the numbers of those referrals, particularly from 

the Governor’s office, continue to be copious.  What other business presented for the commissioners’ 

consideration in the past 3 months dealt mostly with new regulations and is covered in other articles in 

the issue of CLN. 

Regarding en banc referrals, there are some continuing trends as to who is likely to find themselves up 

for that process.  Those granted parole with crimes involving a 290 offense, children as victims, law en-

forcement as victims (even if the crime did not involve a death) and, often, those serving a life term for a 

fatal DUI should make a mental note that their chances of being referred to en banc consideration are 

heightened by the nature of their crime. 

Interestingly, this Governor also not infrequently refers for consideration by the entire parole board, those 

with a murder conviction, which the Governor could simply reverse.  This is actually a bit of good news, 

as the trend continues that about 60% or more of the cases sent for en banc see the grant of parole af-

firmed by the entire board, as members  tend to stand behind their fellow commissioners. 

In en banc action this summer:  

In June the Governor referred 16 grants of parole for en banc consideration, while another was referred 

by BPH counsel and yet another was decided by the entire board due to a tie vote.  John Newman was 

granted parole after a tie vote at his hearing and Frederick Jarrett’s grant, referred by BPH counsel, was 

affirmed.  In gubernatorial referrals, Richard Anderson, Leslie Closner and Mack Whigham were re-

ferred for rescission hearings, though it took 2 motions by the board to come to a decision on Whigham. 

Grants for the following were affirmed: Terrance Banks, Jose Blanco, Douglas Doyle, DeAndre Grif-

fin, Orlando Harris and La Hun.  Also affirmed were Anthony Hertado, Marco Ibrahim, Christpher 

Kazas, Virginia Losada, Omar Mendez, Jacquorie Stansell and David Tovar. 

In July the Governor outdid himself, referring 21 grants for en banc consideration, and another 6 for com-

NOT ALL HEARINGS ARE  OR  

Not every hearing scheduled by the BPH ends in a grant or denial.  Here are other options those headed 

to a board hearing can discuss with their attorney, to see of any of these outcomes suites their individual 

situation better. 

Postpone--The board may postpone a hearing on its own motion, at the request of an inmate, or for exi-

gent circumstances. Sometimes postponements are requested days or weeks before the scheduled 

hearing date, but postponements may also occur on the day of a hearing. 

Waive – The inmate can waive their hearing for any reason for a period of one to five years as long as 

the request is submitted at least 45 calendar days prior to the hearing.  

Stipulation (Stip) – The inmate can stipulate to being unsuitable and considered denied parole without a 
parole hearing being held. An inmate’s offer to stipulate to unsuitability for parole for a specified period 
(15, 10, 7, 5, or 3 years).  This can occur the day of the hearing, or even at any time during the hearing. 
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missioners to provide their recommendation on commutation applications.  It was a marathon session.  

The following individuals, requesting commutation consideration by the Governor, received positive rec-

ommendations from the board: Eric Cowan, Howard Ford, Jose Garcia, Michael Holmes and Rah-

saan Thomas.  The last requestor, Alwin Smith, had been released prior to the board’s decision, having 

been resentenced by the courts, and his sentence deemed served. 

Among those sent to the board for review of their grant, the following saw their grants affirmed: Keith 

Caldwell, Shannon Edmonds, Michael Estrada, Thomas Freeman, Eric Hastings, James Hig-

genbotham, Erin (Aaron) Kuebler and David Lopez.  Grants were also confirmed for Brian Milligan, 

Theodore Morris, Christopher Nash, Joben Powers, Simon Quijas, Martiros Sarkisyan, Alex Trujil-

lo, and Rebecca Vela. 

Rescission hearings were ordered for Ronald McNabb, Richard Newman, Oscar Ruiz, Jose Valencia 

(though this decision required 2 votes), and Anthony Waldrip.  For those keeping score, that’s 16 to 5, 

affirms to rescissions. 

In August, the board again faced a daunting agenda of 26 en banc cases, though ‘only’ 19 were from the 

Governor.  Two cases, those of Lynda Axell and Jermaine Smothers, saw the decisions vacated and 

new hearings ordered due to recording issues.  Two others, tie votes in the hearings of Jose Flores and 

William Leasure, were decided in favor of grants of parole. 

Other grants, referred to en banc by the board’s chief counsel, for Mitchell Blocker, Frank Chavez and 

Esteban Sandoval, were vacated and new hearings ordered.  So, too, was the original decision to deny 

parole for Ellen Richardson, though the board struggled with this decision, requiring 3 motions and 3 

votes to decide to vacate the denial and order a new hearing.  This came only after one member of the 

board apparently changed their vote on the third go-round. 

The Governor referred 19 to en banc in August, with the majority seeing their grants approved.  They 

were: Miguel Alabarran, Jose Carranza, Scotty DeLaTorre, James Foley, Russell Hodge, Hulen 

McReynolds, Juan Menjivar, Brian Peterson and Paul Pitts.  Also with grants approved were Richard 

Santibanez, Paul Seward, Jean Thomas, Kirk Turner, Darrell Williams and James Wirth. 

However, Fernando Corio, Dennis Peterson, Albert Russell and Anthony Sanchez  will be treated to 

rescission hearings and possible new hearings.  In something of an unusual event, the denial of parole 

for Kongchai Ounheuan, referred for en banc by a member of the original parole panel, was also vacat-

ed, and a new hearing will be scheduled at the next available calendar date. 

Back to the scorecard mentality again, in the 3 summer months, the Governor referred 56 grants to en 
banc consideration, and 44, or 79% of the grants were confirmed by the full board.  Again, if you find 
yourself headed to en banc consideration and your friends and family would like to support you at that 
meeting, have them contact LSA for tips on making their allotted 2 minutes of comment count. 
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SOME STAFF REQUIRED TO BE VAXXED 

As of August 19, 2020, staff working in CDCR medical facilities must have completed the vaccine regime 

for CoVid 19 by October 14, 2021, in order to be allowed to carry out their duties.  This order was issued 

by the California Department of Public Health. 

While it is still possible for to obtain approval for a “reasonable medical or religious accommodation,” 

staff members cannot simply opt out of vaccination or routinely test in lieu of vaccination. The new order 

requires full vaccination for all staff working at California Health Care Facility (CHCF), California Medical 

Facility (CMF), and the Skilled Nursing Facility at Central California Women’s Facility (CCWF).   

Nor can staff under this requirement applies simply replace cannot vaccination by routine testing in lieu 
of vaccination. Whether or not this mandate for vaccination will be extended to all staff within all institu-
tions, as hinted at earlier in court documents dealing with the Plata (medical care for prisoners) case.  
More on that as it become available. 

AND MORE MANDATORY VACCINATIONS                                      

MAY BE COMING 

In documents filed Aug. 4, 2021 with the Plata court, J. Clark Kelso, the federally appointed receiver 

overseeing health care issues in CDCR, requested the US District Court, Northern District of California, 

Oakland Division “issue an order to show cause why CDCR and CCHCS should not be ordered to imple-

ment” a policy requiring mandatory vaccination for “workers entering CDCR institutions and incarcerated 

persons who choose to work outside of an institution [fire camps] or accept in-person visitation.” 

Translation—the receiver is asking the court to require CDCR to explain why it should not institute a 
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mandatory vaccination policy for both staff and 

inmates to protect the health, safety and welfare 

not only of prisoners, who the report notes are 

many times more likely to both contract the virus 

and suffer major damaging effects from CoVid, 

but also to prevent the continued spread of the 

virus in the greater community—as in those out-

side the wire. 

Kelso’s request to the court is bolstered by 27 

pages preceding the request outlining both the 

medical and logistical risks posed by CoVid and 

the Delta variant to prisoners, but also by 3 ac-

companying reports, from a pair of CDCR officials 

and a UCLA School of Medicine research physi-

cian exploring not the old information from last 

summer’s debacle, but more recent, telling and 

solidly based research charting the source of 

CoVid outbreaks in the institutions from May 

through July, 2021 and detailing why vaccination 

by choice and masking alone are not enough to 

protect those inside prison walls. 

Kelso noted in his report that “the risk is now 

grave” that more inmates could be exposed and 

infected with CoVid. “We cannot afford to be 

lulled by the decline in infections in CDCR, which 

mirrored the fall in rates in the larger community.  

That fall in rates is, unfortunately, already a thing 

of the past. That fire may be dying, but a new one 

is starting,” he noted. 

Some of the questions we’ve been asking CDCR 

have finally been answered in these court docu-

ments.  Short answer: the current outbreaks now 

underway are the new Delta variant, and it IS 

staff who are the primary avenue of entrance for 

the virus into prisons.  Not news to us, but it’s re-

freshing and encouraging to see it in black and 

white, stated in a legal document. 

As of the end of August, the positive CoVid cases 

among the incarcerated population numbered 

about 100, fluctuating by a few cases up and 

down every day, with the biggest outbreaks this 

time around at SCC and PBSP. Since January 1 

of this year CDCR has announced the deaths of 

just over 60 prisoners as CoVid related.  

In reports supporting the request for the court to 

mandate staff be vaccinated, CDCR notes it can 

directly trace half of all CoVid outbreaks in the 

prisoner population in the months of May through 

July to staff members and final data on the 

source of the remaining 50% was not available at 

the time of the court report, meaning that tracing 

could eventually lay even more of the outbreaks 

at the feet of staff.  And yet, SEIU 100, the union 

that represents most non-custody staff members, 

has announced it would oppose mandatory vac-

cinations, as they have opposed Gov. Newsom’s 

requirement to test and mask. 

And while CCPOA, representing around 30,000 

members, has not specifically said it would op-

pose such an order, the union recently filed court 

documents claiming the situation in the prisons 

was improving and mandatory vaccines were not 

needed, noting, “The union’s position remains 

that voluntary vaccination should be pursued with 

renewed vigor— especially since it appears that 

efforts to this date have not been vigorous. A 

mandatory vaccination order should be avoided, 

particularly because infection rates remain ex-

tremely low and less intrusive means of address-

ing the challenges of COVID-19 have not been 

exhausted.” Yeah. 

Regarding staff positive numbers, while we’ve 

previously noted the numbers in that arena (often  

now considerably higher than the numbers 

among the incarcerated population), and will re-

port those here, for a select number of institu-

tions, what we now know is that those publicly 

reported numbers tell only part of the story.  The 

big question is how many of the reported staff 

cases are among the custody staff, who have 

more and prolonged contact with the population.  

For example, we learned via court documents 

last week that when HDSP was reporting 26% of 

staff vaccinated (a paltry number), in reality only 

16% of custody staff had been vaccinated.  Even 

Kelso was concerned, writing, ““Only 40% of cor-

rections officers statewide are fully vaccinated. 

The proportion is alarmingly lower in some institu-
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tions.” 

This is concerning and alarming. Earlier this month CDCR reported 533 active CoVid cases among all 

CDCR staff, with 485 of those among staff in the prisons.  These tend to be lagging indicators, as staff 

is allowed to have tests performed by their individual, private health clinicians and those numbers tend 

not to be reported right away, though it seems they do eventually get tabulated. 

Among the numbers of prisons reporting significant numbers of staff cases are the following (% of overall 

staff reportedly vaccinated in (): 

SCC 22 (39%); PBSP 49 (30%); PVSP 14 (39%); SOL 22 (54%); HDSP 10 (26%); SATF 23 (44%); SAC 
37 (48%); CCWF 23 (53%) and CHCF 30 (61%).  The latest fatality from this wave of CoVid was a staff 
member at SATF on August 4. 

One of the days, maybe, hopefully, and it can’t 

come too soon, we can stop talking about and re-

porting on the CoVid situations within California’s 

prison system.  We can but hope. 

Elsewhere you’ll find a report on possible steps 

CDCR may be forced by the courts to take to help 

stop the spread of the Corona virus, but here we’ll 

discuss the outbreaks within the system currently.  

Always with the caveat that things not only can, but 

will, change overnight. 

The current situation might better be described as 

CoVid Whack-a-Mole rather than a rollercoaster, 

though it’s a bit of both.  At one point, for a minute 

a few months ago, the total number of positive cas-

es in the prisons was in single digits and everyone 

was breathing a bit easier, no pun intended.   

And then things started to turn, and while not cur-

rently at the astronomical numbers we saw last 

summer, still these are concerning times.  At the 

tail end of August, the number of positive CoVid 

cases among the incarcerated population was 

bouncing around anywhere from 100 to 135 on any 

given day.  On an average 20 institutions have re-

ported at least one case in the inmate population 

and several in staff during that time. 

As of the end of August, 238 prisoners had died 

from CoVid since the beginning of the pandemic 

and reportedly several more are currently in out-

side hospitals due to the virus.  And the deaths of 

29 CDCR staffers have also been attributed to 

CoVid. 

The locations now seeming to bear the brunt of this 

latest round of transmission are many that were 

largely spared during the first wave, including 

PBSP, HDSP and SCC. The spread of CoVid, this 

time reportedly largely the new Delta variant, has 

caused parts of several institutions to return to 

Phase I of the department’s reopening plan, the 

most restrictive of the 3 levels.   

Since CDCR has decided to evaluate each facility 

within each institution, (think each yard and/or 

camp is a ‘facility’), it’s become a bit easier to see 

where the problem areas are.  As we go to press in 

late August, these facilities within each prison are 

identified as being in Phase I, meaning the most 

CoVid cases: 

PBSP, Fac. A & B; HDSP, Fac. B & C; CCC, Fac. 

C; CRC, Fac. C; SCC, Fac A & C and SOL, Fac. A 

& D. 

And while 100 give or take a couple of dozen cas-
es may not seem much in comparison to the literal-
ly thousands we saw early in the pandemic, ex-
perts, both CDCR and CDC (the national health 
agency, you know, the doctors who really know 
their stuff), warn the situation could change.  Stay 
safe.  Do all you can to avoid the virus—mask, 
keep as much distance as you can, wash up, be 
mindful of those around you---and get the damn 
shot. 

THE COVID ROLLERCOASTER 
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THE PARALLEL TRACKS OF                                                  

ELDERLY PAROLE HEARINGS 
Are you elderly at 50 years of age, or does aging kick in at 60 years of age?  Under recently passed reg-

ulations by the BPH, it can be either, but not both.   

There are two parallel version of elderly parole, one created in response to the direction of the 3JP, the 

federal judges overseeing the California prison system’s population count, and one created more recent-

ly by legislation (AB 3234), codified by that action.  It makes for a confusing picture, one the board is try-

ing to simplify by the aforementioned regs, and a situation we’ve discussed previously, though confusion 

is still rampant. 

Along with the new regs, which do nothing more than bring the language of the regulations governing 

elderly parole hearings into compliance with both the law and the way the proceedings were being held, 

the board also released a very helpful fact sheet, outlining and explaining the dual processes.   

While we are printing explanatory portions of that fact sheet here, if you’d like a copy in its entirety, send 

us a request for the Elderly Parole Facts and we’ll put the whole thing in the mail to you. 

In brief, quoting from the board’s report, “The amendment of Penal Code section 3055 [via passage of 

AB 3234] creates a two-track elderly parole program. Some inmates will become eligible for elderly pa-

role pursuant to the Penal Code’s formula of 50 years of age and 20 years of continuous incarceration. 

Those convicted of second or third strikes, or first-degree murder of a peace officer or former peace of-

ficer will continue under the court-ordered elderly parole formula of 60 years of age and 25 years of con-

tinuous incarceration. As a result, the procedures for statutory elderly parole needed to be clearly stated 

so people can understand the process.’ 

To be clear, it is an either-or situation, and elderly parole hearings, whether under the provisions of AB 

3234 or the 3JP, are not a secondary schedule of hearings, separate and apart from hearings scheduled 

on the regular BPH calendar.  Once an inmate is included in the board’s hearing schedule system he or 

she will receive the appropriate hearing, including any specialty hearings such as elderly, YOPH or other 

designations. 

And remember the standard for being found suitable is the same for every hearing every time: are you 
currently an unreasonable risk of danger to society?  

ELDERLY PAROLE REGS TAKE-AWAYS 

The Board of Parole Hearings has been conducting elderly parole hearings under a court order since 

October 2014. At these hearings individuals who have been incarcerated for 25 years,  and  are  over  

60  years  of  age  are  considered  for  parole  release.  Special consideration is given to the individual’s 

age, time served, and any diminished capacity. 

On January 1, 2021, Penal Code section 3055 was amended by Assembly Bill (AB) 3234, to provide el-

derly parole consideration for some people who are 50 years of age or older and have served a mini-

mum of 20 years of continuous incarceration.  

Due to the passage of AB 3234, the Board must adopt and implement regulations for conducting elderly 

parole hearings. On August 6, 2021, the Board issued the first draft of the proposed regulations. Since 
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then, the Board has worked with stakeholders to 

update and amend the draft regulations. The Board 

will take public comment and vote on an updated 

draft at its monthly executive meeting on August 16, 

2021. The draft regulations are available on the 

Board’s website at www.cdcr.ca.gov/bph/ 

These proposed regulations will allow the Board to 

carry out the mandate in Penal Code section 3055, 

and once approved will remain in place unless they 

are repealed. 

Key Provisions of the Proposed Regulations 

1.  The regulations define an elderly inmate in com-

pliance with Penal Code section 3055, and detail 

those who are excluded from elderly parole under 

the Penal Code. The regulations also define contin-

uous incarceration and detail that CDCR’s Case 

Records staff will calculate an individual’s Elderly 

Parole Eligible Date, or EPED. 

2.  The Board will meet with an elderly inmate dur-

ing the sixth year before their EPED for a consulta-

tion. 

3.  An elderly inmate shall be scheduled for an el-

derly parole hearing within six months following 

their EPED. 

4.  The Board’s hearing panel shall give special 

consideration to whether  elderly inmate  factors  

reduce  the  person’s  risk  of  future  violence.  The 

elderly inmate factors of age, time served, and di-

minished physical condition are more clearly de-

fined. 

5.  If parole is not granted, subsequent elderly pa-

role hearings shall be scheduled in accordance with 

Penal Code section 3041.5, subdivision (b)(3). 

6.  If an individual is determinately sentenced and 

due for release within a year, they will not be 

scheduled for an elderly parole hearing. 

 

 

Where can I find additional information about the 

calculation of an EPED? 

CDCR  will  soon  promulgate  their  own  regula-

tions  regarding  the  calculation  of  an individual’s 

EPED, and the ability to appeal eligibility decisions 

and calculations 

Once an EPED is set, when will an elderly parole 

hearing be scheduled? 

If an individual’s EPED is before January 1, 2023, 
the individual will be scheduled for an elderly parole 
hearing on or before December 31, 2022. If an indi-
vidual’s EPED is after January 1, 2023, they will be 
scheduled for an elderly parole hearing within six 
months of their EPED. 

VIDEO HEARINGS TO CONTINUE 

It’s official—parole hearings by video conference will be come not just the new normal, but the perma-

nent normal.  At a recent BPH Executive Meeting the board passed regulations laying out the perimeters 

for continuing hearings be distance, as well as the criteria for hearings that will be held in person. 

Along with the usual legal-ese regulations, the board also produced a 7-page Fact Sheet, which provides 

answers to questions and explanations of reasons in a more palatable, straight language form.  We’ll 

feature some of the highlights here, and if you’d like a copy of the Fact Sheet, send us a stamp, request 

the Hearing Regs FAQ and we’ll send it along to you. 

What parole proceedings will be held by videoconference? 

All parole consideration hearings, parole reconsideration hearings, rescission hearings, hearings for 

persons with a mental health disorder, and consultations will be held by videoconference unless the 

board determines an in-person proceeding is necessary to establish effective communication between 

the hearing panel and the incarcerated person. In addition, medical parole hearings will generally be 

conducted by videoconference, as incarcerated persons do not have the right to attend medical parole 
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hearing 

Key Provisions of the Proposed Regulations 

1. The Board will conduct parole hearings, hear-

ings for individuals with a mental health disorder, 

and consultations by videoconference, except 

when an in-person hearing is needed for the 

Board’s hearing officers (commissioners and dep-

uty commissioners) to establish effective commu-

nication with the incarcerated person. This in-

cludes parole consideration hearings, parole re-

consideration hearings, and rescission hearings. 

2. For hearings conducted by videoconference, 

incarcerated persons will attend via videoconfer-

ence from the prison where they are housed; their 

attorney and interpreters (if any) will be physically 

present with them at the institution, unless their 

physical presence is waived or a specified excep-

tion applies. All other persons will attend by vide-

oconference, including the Board’s hearing offic-

ers. 

3. For hearings conducted in-person, incarcerated 

persons and the Board’s hearing officers will at-

tend in person at the prison where the person is 

housed; their attorney and interpreters (if any) will 

be physically present at the institution, unless their 

physical presence is waived or a specified excep-

tion applies. All other persons will have the option 

of attending in person, by videoconference, or by 

phone. 

4. Victims and victims’ next of kin who have regis-

tered with California Department of Corrections 

and Rehabilitation’s (CDCR or Department) Office 

of Victim and Survivor Rights and Services 

(OVSRS) to receive notice of parole hearings will 

continue to receive notice at least 90 days before 

the parole hearing as required by Penal Code sec-

tion 3043(a)(1). Notices will identify whether the 

hearing is scheduled to be conducted in person or 

by videoconference. 

5. The following persons continue to be entitled to 

attend parole hearings: 

a. Victims, appearing personally or by              

counsel,3 who have registered with OVSRS 

and informed OVSRS of their intention to 

attend the hearing at least 15 days prior to 

the hearing; 

b. Victim’s next of kin, members of the vic-

tim’s family, and victim representatives des-

ignated to attend a hearing by the victim next 

of kin, appearing personally or by counsel,4 

who have registered with OVSRS and in-

formed OVSRS of their intention to attend 

the hearing at least 30 days prior to the hear-

ing; 

c. Victim support persons designated in writ-

ing5 to OVSRS at least 30 days prior to the 

hearing; 

d. Representatives of the prosecuting agen-

cy;6 

e. Visitors and observers approved under 

section 2029.1 of the Board’s regulations; 

and 

f. Representatives of the media approved 

under section 2029 of the Board’s regula-

tions. The requirement for victims, victim’s 

next of kin, members of the victim’s family, 

victim representatives, and victim support 

persons to notify OVSRS of their intention to 

attend a hearing 15 or 30 days in advance of 

the hearing will apply to hearings scheduled 

to occur on or after February 1, 2022. 

6. Medical parole hearings will generally be con-

ducted by videoconference, as incarcerated per-

sons do not have a right to be present at medi-

cal parole hearings. 

The board will hold in-person hearings if they 

find that method is required to establish effective 

communication with the potential parolee.  

These are the criteria that will be used to make 

that determination: 

participation in CDCR’s Developmental Disabil-

ity Program; 

participation in CDCR’s Disability Placement 

Program with an identified disability such as 

a hearing or speech impairment or a learning 

disability, as specified; 
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participation in CDCR’s mental health ser-

vices delivery system at the enhanced out-

patient program, mental health crisis bed, 

intermediate care facility, or acute care fa-

cility level of care; 

treatment at the California Department of 

State Hospitals or the California Depart-

ment of Developmental Services under 

Penal Code section 2684;  

a medical condition that significantly impacts 

the person’s ability to understand or com-

municate.  

By far the most controversial portion of the regs 

was that requiring the victims of the life-crime un-

der discussion to notify the BPH 15 days in ad-

vance of a hearing if they intend to participate at 

the hearing by videoconferencing.  Victims’ family 

members, representatives and support persons 

must notify of their intention to participate 30 days 

prior to the hearing date. 

This requirement was met with vociferous opposi-

tion by victims’ groups, District Attorney Offices 

and law enforcement agencies, all of whom 

made the argument that the deadline for regis-

tering intention to attend the hearing is re-

victimizing, infringes on their rights under 

Marsy’s Law and is thus unconstitutional.   

The Board, however, notes that registration is 

required under Marsy’s Law and expressed their 

further intent to use the advance time to better 

communication with the victim/family members 

attending, providing more information on the 

process and support during the hearing.  This 

dispute is likely to continue, but BPH legal staff 

indicated that, as a matter of course, the board 

had consulted the state Office of the Attorney 

General regarding the constitutionality of the 

proposed regs, prior to presenting them for 

board consideration. 

It was not a slam dunk, however.  In a rare 

show of discord, several commissioners ei-

ther voted no or abstained from voting.  Of 

the 17 sitting commissioners who were pre-

sent (Thornton was absent from the meet-

ing), 4 declined to support the regulations 

and 3 simply did not take a stand, by ab-

staining.  However, the 10 aye votes were 

more than sufficient to pass the regulatory 

package.  

CRA OR NO CRA? 

In past months we’ve reported on the BPH’s newly created emergency regulations outlining who and 

under what circumstances new CRAs would not be required for an upcoming hearing, there appears to 

be some confusion (surprise) around permanent regulations presented at the recent BPH Board meet-

ing.  The confusion is that these newly proposed permanent regulations contain the provision outlining 

the exclusion of some individuals in certain circumstances from a new CRA. 

Be aware that while the language regarding the CRA exclusions is in the new, permanent regs, the 

timeline for those exclusions remains the same and the exclusionary language is not a permanent 

change that will impact CRAs going forward, past the end date of the emergency regulation period. 

To recap, if an individual housed at a Level IV institution, who had previously received a High Risk Rat-

ing on their CRA prior to a hearing AND has received 2 serious RVRs between January 1, 2018 and 

January 1, 2021 AND whose next parole hearing scheduled to be held between April 1, 2021 and June 

30, 2022—if all those criteria are met, then BPH will not be required to provide a new CRA for that indi-

vidual, notwithstanding that their CRA may be more than 3 years old at the time of the next hearing. 

Translation: if you’re in Level IV housing, had a High Risk Rating on your last CRA, received 2 serious 

RVRs in the 3-year period between January of 2018 and January of 2021, and your next hearing is now 
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scheduled before June 30, 2022, you will not get a new CRA, even if the last report was over 3 years 

old.  However, if you meet all the above criteria, except that your next hearing is scheduled to happen 

after June 30, 2022—you will get a new CRA, if the last one is dated 3 years or more from the sched-

uled date of your next hearing. 

Yes, we’ve covered this before, and the reasons (primarily time-based logistics), but since the rumors 
are still racing, it bears mentioning again.  Oh, and making a move now to delay in some fashion that 
hearing that’ll be coming up before June 30 of next year won’t change the CRA availability—the regs 
state the emergency regs will apply to those hearings ‘originally scheduled’ prior to the June 30 date, 
even if held significantly later.  

AVAILABLE TO YOU 

Just a reminder, there are self-help and parole readiness assistance packets available to all lifers, via 

LSA.  While we do offer 2 correspondence course (Connecting the Dots on causative factors and in-

sight) and The Amends Project (writing apology and remorse letters), it doesn’t stop there. 

We’ve recently made available (for 5 stamps, if you can) a roadmap to building a parole plan, a brief 

document giving your supporters tips on how to make an effective 2 minute presentation at en banc 

hearings, a list of transitional housing possibilities, recommended reading list on a variety of subjects 

(book reports are a good way to show the board you’re continuing your rehabilitation on your own) and, 

most recently, for a single stamp, we’ll send you the complete fact sheet from the BPH outlining the 2 

elderly parole programs. 

Plus, we’re still making the mental health packet, with certificate-worthy in-cell studies curriculum on An-

ger Management and Depression, available at no charge, not even stamps.  And better news, we’re 

starting to plan in-person workshops again, dependent on the CoVid situation at individual institutions. 

We’ve done a weekend at CIM, and if you are part of a lifer or self-help group that could benefit from a 
visit from LSA to conduct workshops on Connecting the Dots or The Amends Project, have your spon-
sor contact us and we’ll work out the details. 

DID YOU GET YOURS? 

At the beginning of the pandemic lockdown, LSA began offering 2 in-cell study packets in the mental 

health realm (actually, they were created by a CDCR mental health clinician) to help those who are in-

terested continue their rehabilitation work while on quarantine, lockdown, sequestration, or whatever 

term applies to the current on-again/off-again isolation of prisoners.  We also provide certificates of 

completion for these studies (one on Anger Management, one on Depression).  To date, we’ve sent out 

over 900 packets and are plowing through the responses and issuing certificates of completion. 

However, we’ve received notice from several students that they have not received their certificates, de-

spite having done the courses and sent in their ‘homework.’ To compound the problem, our records 

show we did, indeed, send those certificates out to the students.   

With the acknowledgement that mail services of all kinds are both overwhelmed, often understaffed 

and experiencing difficulties, we’re finding many prisons have their own, shall we say, unique challeng-

es in both accepting and delivering mail.  And the USPS, lately seems to have an issue with processing 

machines hungrily devouring letters.  We get the remains, in plastic, with an apology from the USPS.  
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Uh, thanks. 

In addition to the students’ name and CDCR num-

ber, the certificates boast a select gold seal and a 

seal bearing LSA’s logo.  And while these make 

through the prison mail rooms about 90% of the 

time, some institutions balk at the use of ‘stickers’ 

on any incoming correspondence.   

While we object to the characterization of certificate 

seals as ‘stickers,’ (we’re not talking Hello Kitty 

stickers here), we also know when to pick our bat-

tles and when to find acceptable work-arounds.  

Unfortunately, not all prisons alert us to their 

‘sticker’ paranoia, and not all mail rooms are uni-

form in their policies.  So we’re never sure certifi-

cates reach their intended student unless said stu-

dent sends out a distress call. 

If you completed the Anger Management or De-

pression course and didn’t receive your certifi-

cate, please let us know.  We have a record of all 

students to whom we’ve sent the packets and 

when we issued their resultant certificates.  We’ll 

replace the AWOL document with a new version, 

created to pass the ‘sticker’ test and still provide 

acknowledgement of your efforts. 

One last word—just because you got the packet 

and sent something back, don’t assume you’re 

automatically entitled to a certificate.  It takes 

work, and if our reviewers find you’re just tossing 

out words or copying your cellie’s efforts, we’ll let 

you know more work is involved.  Yes, we’ve noti-

fied some people of that necessity already.  

We’ve also received letters from some pseudo-

students, asking where their certificates are, when 

we have no record of sending them the studies, 

and worse, rumors that some are trying to either 

counterfeit the certificates or scam us into send-

ing them documents which they didn’t earn.   

Bottom line is this: If you legitimately did the work, 
and didn’t get a certificate, let us know.  We’ll be 
sure you get the recognition you deserve.  If you 
didn’t do the work, and just want a certificate to 
make yourself look good, congrats.  You’re still 
exhibiting criminogenic thinking. 

MAKING AN EN BANC CASE IN 2 MINUTES 

Not everyone who receives a parole grant will also be subject to an en banc (Latin for ‘on the bench,’ 

meaning all judges on the bench will review) consideration.  En banc proceedings are held after a parole 

decision, when that decision, made by a panel of usually 2 persons (commissioner and deputy commis-

sioner) is referred to the entire parole board (soon to be 21 commissioners) for review during the Board’s 

monthly Executive Meeting.  It can take a couple of months from the date of the hearing/grant for that 

referral to be made and reach the en banc calendar. 

In past times those who wishing to support or oppose an individual’s parole grant could express their 

thoughts for 5 minutes.  Since these meetings, like most everything else, have gone virtual, it seems 

more people are chiming in—not a bad thing, but noticeably lengthening the meeting. 

A few months ago, the board decreased each speaker’s time to 3 minutes and recently announced that 

time is being further pared to 2 minutes per speaker.  And while there has been some complaining and 

shouts of unfair, consider, in the last 2 months alone the board has been asked to determine 45 en back 

referrals, for various reasons. 

Do the math folks.  Even if each person on the agenda has only 2 speakers for and/or against, we’re 

talking a seriously long meeting.  And it is not unusual for each person being considered to have multiple 

speakers, often 6 or more.   

If you end up with an en banc referral and your family and friends wish to attend the virtual meeting, 

they’ll need to make the most of that short window of time.  If you, or they, would like some tips on how 
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to make an effective presentation in 2 minutes, we’ll be happy to pass along some does and don’ts, 

some suggestions gleaned from 10 years of speaking at the board meetings.  Short, to the point and 

factual are the keys. 

Have your supporters send us an email, to staff@lifesupportalliance.org, and put En Banc Speaking in 
the subject line.  We’ll send it to them ASAP. 

Because of interest in recent bills providing some 

pathways for resentencing the question of AB 

2942 and where it fits in this tangled trail of travails 

keeps popping up. Herewith, culled from several 

sources is what AB 2942, passed, signed and 

chaptered (entered into the legal statutes) in 2018 

and effective since January 1, 2019, can and can’t 

do. 

AB 2942 amended Penal Code section 1170(d)(1) 

so that the District Attorneys can now review the 

sentences of those already serving time with an 

eye toward possible resentencing, if the DA feels 

additional time is not “in the interest of justice.”  On 

such finding by the DA’s office, the office can rec-

ommend to the sentencing court that the original 

sentence be recalled,. Recall simply means the 

DA recommends to the sentencing court that the 

sentence of the individual in question be re-

examined, with an eye to shortening that time im-

posed, again, ‘in the interest of justice.’  It does 

not mean the sentence can be lengthened—only 

shortened.  While the law is state-wide, it allows 

each county DA office to establish their own crite-

ria for which cases they will review, as well as 

what qualifies any individual for a resentencing 

recommendation.  

The DA offices in some counties have been quite 

pro-active in researching and recommending 

some cases for this consideration, other counties 

have simply thrown up a stone wall.  While AB 

2942 allows, even encourages, DA offices to 

make such reviews and recommendations, it 

does not require them to do so.  Each county is 

different in their action on this front, but the fol-

lowing counties have some sort of review pro-

cess in place, with more information available 

from the DA’s website or by calling the DA’s of-

fice: 

San Luis Obispo, Napa, San Francisco, San Die-

go Santa Cruz, Humboldt, Santa Clara, Yolo, 

Contra Costa, Riverside and Los Angeles.   

And while there are no specific exclusions in the 

bill for any type of crime or sentence (everyone is 

theoretically eligible for review, no exclusions for 

3X, LWOP or for victim characteristics), the bill 

also does not require any DA’s office to review 

any sentences or recommend any resentencing 

hearings or require the sentencing court to act on 

any such recommendations. The provisions of the 

bill even apply to those serving time in other loca-

tions for California convictions.  It can also be 

used in some cases when an inmate may be fac-

ing deportation for certain types of offenses. 

A referral for recall of sentence under the provi-

sions of AB 2942, while still getting someone to 

that recall hearing under PC 1170 (d), differs from 

the 1170 (d) referrals made by CDCR itself.  

CDCR is promulgating their own regs outlining in 

what circumstances and cases the department 

might consider recommending someone for sen-

tence recall, and those regs will be more restric-

tive than referrals by DAs.  As an example, as 

outlines in AB 2942 the DA could refer anyone 

currently serving time for a sentence recall; under 

CDCR’s referral process 3 situations: 1) for 

“exceptional conduct” by a prisoner, 2) the cur-

rent sentence has become legally invalid due to 

new information, a change in the law, or a new 

judicial decision, and 3) when the current sen-

tence includes enhancements that are now within 

AB 2942 - POSSIBLY HELPFUL 
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the court’s discretion to strike (e.g. gun enhance-

ments, “nickel prior”).  The department has also 

indicated they would not consider those sen-

tenced to LWOP for such resentencing recom-

mendations. 

Once a DA’s office has completed their review of a 

specific case and made a decision to recommend 

the courts consider a resentencing hearing.  How-

ever, recommend is all they can do.  AB 2942 oper-

ates the same in regard to the courts as it does the 

DA offices—recommendations only, no power to 

require the courts to agree to the hearing. 

If a resentencing hearing is held, it will look at the 

crime and sentence from a fresh perspective, as if 

the individual had not been sentenced previously.  

And they will consider the sentence in light of both 

any new laws in place now and the individual’s post

-incarceration behavior—has he/she been following 

rules, programming well, basically participating in 

rehabilitation.  That can have an impact on the 

court’s decision. 

Once the court determines what the new sen-

tence should be, credit will be given for time 

served; obviously, this could shorten the time an-

yone is either in prison in general, or the time be-

fore their first parole hearing, if that is still in the 

cards.  All of these events take time---but the DAs 

and the courts know those under consideration 

aren’t going anywhere, so there is no real sense 

of urgency in completing the tasks. 

Here’s what AB 2942 does not do: it does not cre-

ate a path for prisoners, family members or attor-

neys to petition the sentencing court, or the DA, 

for recall of sentence consideration.  The only way 

a resentencing will be considered under 1170 (d) 

(1) is on the recommendation of the prosecuting 

DA’s office, the CDCR (and we’ve already dis-

cussed this sort of 1170 consideration in terms of 

CDCR involvement), the Board of Parole Hear-

ings, or, for those still in jail (not prison), the Sher-

iff’s office.   

It’s important to note, this exclusion of a pathway 

for petitioning extends to any third-party attorneys, 

para legal, organizations or other ‘helpers’ who 

may offer to file writ or petition for you for consid-

eration under AB 2942—those are basically 

scams. Because such ‘writs’ or ‘petitions will go 

nowhere.  Nor can any of those entities fast-

forward any action the DA may be considering—it 

just isn’t in the terms of the bill. 

What can you do if you’re up for consideration?  
Continue to program well, keep yourself out of 
trouble, and have all your documentation and post
-conviction history ready, should the DA’s repre-
sentatives come (figuratively) knocking on your 
door.  You’ll want to be able to show that you’re 
AB 2942 material, if asked.  Until then, be patient, 
and know that efforts to expand and increase op-
portunities like those offered by AB 2942 are con-
tinuing constantly. 

GOODBYE, DVI 

It’s over for Deuel Vocational Institute, late of Tracy, CA.  As of the weekly population report filed on Ju-

ly 28, 2021, there are no inmate, prisoners, incarcerated people—residents by any other name at DVI.   

The previous weekly report of July 21 listed a DVI population of 47.  That must have made for some ra-

ther eerie days for those 47, in an institution that usually held several thousand men.  Just over a year 

ago CDCR announced the DVI would be the first of 2 prisons slated for closure between 2020 and 2022 

and set September 30, 2021, as the target date for complete closure of DVI.  Apparently, that target has 

been met. 

Established in 1953, one of DVI’s primary missions was as a reception center, but the facility also 

served as a farm and dairy, supplying those products to state operated facilities, including other prisons.   
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Built with a design capacity of 1,681 inmates, in 2006, at the height of California’s prison overcrowding 

emergency DVI housed some 3,748 souls, more than twice what the facility was designed to humanely 

and safely house.  In recent years the population has hovered at just over the 2,000 mark, with roughly 

1,000 staff to oversee the inmate population. 

According to CDCR, the physical facility at the now former DVI site will be shut down over the course of 

several months by a remaining minimum staff before any decision as to the final disposition of the prop-

erty and facilities is made.  That’s one down. 

CDCR has also announced that CCC in Susanville will close, effective September 30, 2022.  Currently 

CCC has nearly 2,300 residents in a facility designed to hold nearly 3,400, or about 68% of design ca-

pacity.  Also closing will be the Level I yards at CCI and CTF.  As noted in last month’s Lifer-Line, 

CDCR plans to be down to 30 adult institutions by fiscal year 2024-25 so we expect to hear about other 

closings in the coming months. 

Which ones are on the chopping block?  Hard to say, but a previous budget analysis identified the 12 

prisons that are the oldest and have the most significant infrastructure issues.  They are (not in order of 

age): SQ; CMC; CTF; CIM; CRC; DVI (solved); FSP; CMF; CCI; SCC; CCC (solved) and CIW.   

Each had between 7-26 projects to be addressed. The closure of DVI and CCC, which will save over a 
billion dollars in repair costs and clear 2 dozen potential projects from the list, is a start.   

REALITY CHECK 

You’ve all probably heard that old bromide, ‘If it sounds too good to be true, it probably isn’t.”  That banal 

old saying has been around for eternity because it’s true.   

Case in point: the recent resurgence of some old scams, recently joined by a new one, that try to sepa-

rate lifer and their families from their hard-earned monies with golden promises of parole denial rever-

sals in the courts and near-instant rehearing’s, mass releases because the state has no ‘authority’ to in-

carcerate anyone or release via gubernatorial action.  We’ve touched on these scams, and make no 

mistake, they are scams, before.  What these ‘enterprising’ (we would say corrupt, unscrupulous, under-

handed---among other things) individuals do may not, in a criminal sense be illegal (and the jury’s still 

out on that one, pending investigations) but it’s certainly unethical. 

BPH Director Jennifer Shaffer even addressed this a few months ago, noting the promises made in the 

alleged press releases and come-ons by these chiselers were simply not possible.  But the solicitations 

and promises, which dissipated for a minute, are back, as we’re getting more and more inquires from 

lifers and families about such scams. 

And now a new one has entered the game.  For a whopping $10K a ‘law firm’ (again, the jury’s still out) 

will write your commutation petition for you, guaranteed to see immediate action and get you O.U.T. ex-

peditiously.  But not before they get to the bank with your bucks and disappear from further contact. 

Sources tell us the Governor’s office is being inundated with such poorly written, boiler-plate documents 

that even they’ve taken notice of the poor quality of the effort, the total lack of applicability of commuta-

tion consideration to those on whose behalf the documents were submitted.  And remember, the com-

mutation form was written to be sure the average person could complete it, no legal help required.  Es-

pecially not $10K worth. 
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If you want to file a writ in court, submit a commutation request, challenge a denial and want legal, or 

even qualified paralegal help on those, fine.  Certainly, your choice.  But be aware, know with whom 

you’re dealing and think it through.  Here’s some red flags to watch for: 

• Promises of immediate (within weeks or months) decisions by courts, the BPH or the Gover-

nor’s office.  This simply does not happen. 

• Guarantees of positive outcomes.  Nothing is guaranteed in corrections, except work. 

• Assurances that your denial/RVR/conviction were illegal, with no specifics. 

• Exorbitant fee requests, seldom refundable, always up-front, often accompanied by a contract 

for ‘case maintenance fees’ for months. 

• Little information on the ‘providers,’ where they are, who they are, credentials, success rates. 

• Lack of references from past clients. 

• Communication only from a distance, by phone, text or email only. 

Reputable attorneys and paralegals will not promise the moon, charge you an arm and a leg (but don’t 

expect pro bono, or free, work for such time-consuming efforts), provide you with references and honest 

answers.  And if all else fails, contact us and we’ll give you what we know. 

RESENTENCING PRIMER 
This is a recap of a blog post on LSA’s website, written by one of the attorneys we work with.  We’re grateful to 

our attorney partner for providing this helpful and informative information, and while we’re happy to channel 

questions to this individual, we’re not printing their name, to prevent them from being swamped by inquiries, 

questions and pleas for pro-bono representation.  The sub-title of this piece could well be, Understand What 

You Qualify For.   

I get a lot of questions about resentencing. How to do it, who qualifies. Just saying "I think I should be 

resentenced" is nothing more than vague wishful thinking, and it will not get you much help from a 

lawyer, unless it is a scammer wanting to charge you a LOT of money to "review the file" and maybe 

come up with nothing. 

Instead, it helps a lot if you know WHAT you might qualify for. This will enable you to proactively seek 

out targeted help with knowledge of what may work for you. With that intro, here's a list of the current 

(and future) options for resentencing.  

1. Penal Code 1170(d) resentencing - in the last few years, a couple of laws have passed which gave 

the DA and CDCR broad latitude to recommend resentencing for ANY person currently serving a 

state prison sentence (and the DA can recommend it for jail sentences too). EVERY prisoner quali-

fies, at least superficially. However, a few things to know:  

A)  CDCR has passed its own policies about who they will consider for resentencing and it 

currently does not include LWOPs or death penalty cases, or anyone who hasn't served at 

least 10 years already.  Penal Code 1385.1 also prohibits resentencing an LWOP if they have 

a special circumstance conviction. SB300 and AB1224 are two currently pending bills that 

would eliminate PC 1385.1 and make it easier for LWOPs to be resentenced. (Although 

SB300 removed its retroactive petition for resentencing process, it still eliminates PC1385.1, 

which will make it lawful to resentence an LWOP) 

B) Only the DA in the county of conviction can recommend you for resentencing. Depending 
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on the county, some DAs offices might be open to receiving a request from prisoners or their 

attorneys.  

C) Incarcerated people or their attorneys CANNOT "petition" or "file" for this kind of resentenc-

ing. It must start with a recommendation from the DA or CDCR. The CDCR will NOT accept 

such requests.  

D) Referrals can come from CDCR staff and volunteers only. After a referral is made, the pris-

oner goes into a queue to be considered by CDCR, which will probably include an interview 

with an investigator, after which a recommendation to the court MIGHT be made. 

E) If you get a recommendation for resentencing from the DA or CDCR, that's not the end of 

the road. Next, you go to court, where a judge will decide whether to reduce your sentence. 

(They cannot choose to increase it). This is definitely the point when you want to have a lawyer. 

Probably the public defender can be appointed, but hiring a private lawyer would also be appro-

priate at this stage. 

 

2. SB481 LWOP Youth Offenders  - If this bill becomes law, it will empower any LWOP who was age 

25 or younger at the time of their crime to PETITION the court for resentencing. This is a unique op-

tion only for youth offender LWOPs. Right now (August 2021) the bill is in the legislature's inactive 

"suspense" file, which is not good. But that could always change. 

3. SB1437 (aka Penal Code 1170.95)  This law enables prisoners to petition for resentencing if they 

were convicted of murder under the felony murder rule or the natural and probable cause doctrine. 

This law was found constitutional, and there is a LOT of complicated caselaw explaining it already.  

The process of petitioning starts with a simple 3-page form, after which a judge will rule on the "prima 

facie" case which means as long as your case is a murder, and the guilty verdict was made on one of 

those two theories, the petition will be granted. That means a further proceeding will be calendared, 

and you'll have the opportunity to have a public defender appointed, or to hire a private attorney.  

These cases are often resolved by plea deal, which means you plead guilty to something less than 

murder, with a stipulated sentence. If it can't be settled that way, it will go to an evidentiary hearing to 

decide whether you were a major participant in the underlying felony that led to the homicide, and  

whether you had a conscious disregard for human life.  

If both of these are true, the murder conviction will stand, if not, it will be vacated and you'll be resen-

tenced on whatever underlying felony is still there. A few other things to know: 

A) Attempted murder is currently not eligible for resentencing under this law. That will change if 

SB775 becomes law. 

B) Voluntary manslaughter CAN be eligible, if it was initially charged as murder, and you pled 

to the vol. 

C) Cases in Los Angeles have the best chance of success, because DA Gascon's policy is not 

to oppose most of them, assuming the facts fit the law. 

 

4. Writ of Habeas Corpus: There are plenty of grounds that can lead to resentencing using a habeas, 

but they're NOT unlimited. Here are a few of the ways: 
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A) If a conviction or sentence is unlawful under the penal code, this can be challenged by ha-

beas at any time. 

B) If a person's trial was unfair or their defense attorney at trial was incompetent, these can 

be challenged by habeas but ONLY up to one year after the direct appeal is completed, and 

ONLY challenging issues that were not already raised on direct appeal. Any issue that oc-

curred at trial that was already raised on appeal (or a previous habeas) is issue-precluded, 

meaning it cannot be raised again, except to a higher court. Any issue from trial (other than 

an unlawful sentence) is time-barred if it has been more than a year since the case became 

final. 

C) An exception to the above rules is if there is BRAND NEW law or NEWLY DISCOVERED 

evidence (that could not have been discovered at the time of trial, such as a newly discov-

ered or newly recanting witness, or new scientific breakthroughs that shed doubt on the fo-

rensics used at trial). You then have one year to bring a habeas using the new law or evi-

dence. 

D) Another exception is strong evidence of "actual innocence" (as opposed to evidence of an 

unfair trial or due process violation) - in theory this can be brought by habeas at any time and 

can lead to a conviction being vacated. Finding evidence strong enough to cross this thresh-

old is very rare, however 

 

5. Resentencing of enhancements - Currently, contrary to popular rumors, this doesn't exist. Howev-

er, it could in the future. There are current bills including AB1509, SB81, and SB82, and AB1127 

that could eliminate some enhancements under certain conditions (each law covers a different is-

sue). None of these have passed into law yet, but if they do, each would mean significant chances 

at resentencing for certain individuals.  There are other enhancements that have been made discre-

tionary in recent years, such as the “nickle prior”, gun enhancements, etc., but those changes were 

NOT retroactive, so they do not create grounds to seek resentencing. However, if a person is being 

resentenced for some other reason, the judge will have to apply current law, which means the per-

son might get the benefit of some of these changes in the law. 

 

6. Racial Justice Act: If AB256 passes, it would extend the Racial Justice Act of 2020 to include 

some retroactive protections. This could enable some people to seek a reversal of their conviction or 

a resentencing on the basis of violations of racial justice rights. That bill is still pending in the legisla-

ture also. 

 

7. Earlier forms of statutory resentencing: There 
are earlier laws such as Prop 36 from 2012 and 
Prop 47, which allowed for resentencing of some 
convictions - certain 3rd strike sentences and felo-
nies reduced to misdemeanors. Those have pretty 
much all been adjudicated by now.  



Volume 16  Number 3           CALIFORNIA LIFER NEWSLETTER  #97                                 2021 Third Quarter                                   

66 

66 

HOW TO GET YOUR  
FREE GTL CALLS 

 
As with most things CDCR, there have been ‘technical difficulties’ in implementing the free phone calls 

for all inmates, but according to late-breaking information, those free minutes are about to appear.  IF 

you’re registered. 

And while this may be a repeat, as every institution has, according to Sacramento, been provided with 

instruction on how the inmate population can register and has (ahem) provided that to said inmate popu-

lation, well, it never hurts to provide it again. 

It is expected that by the end of September 2021, every incarcerated person will receive 75 minutes of 

free telephone calls every two weeks, barring any unforeseen circumstances.  Let’s not even go there… 

The incarcerated user must be registered within the phone system. If they have not yet registered, they 

may do so by using the payphone, dialing "111" and following the prompts. The steps are provided be-

low for your awareness, but these steps must be completed by the incarcerated person. 

1. Remove the phone from handset and press 1 for English and 2 for Spanish. 

2. For a free call, dial “2” plus the area code and phone number. For a collect call, dial “0” plus the 

area code and phone number. 

3. When asked by the system, enter your eight-digit PID number (Located on your CDCR ID card) 

     a. If you do not have any free call minutes available, the system will let you know, and you will 

need to hang up and place a collector prepaid call. 

4. When prompted, enter your 4-digit private code (PIN) 

5. When your private code is accepted, the system will announce your call balance. Your call will 

be disconnected when your free minutes get to zero. 

6. If you do not wish to continue with your free call, you have the option to hang up and place a 

collector prepaid call. 

And remember, the minutes will reset every two weeks and will not roll over. Fifteen of the total 75 
minutes are provided by GTL, with the remainder funded by CDCR.  So keep those calls coming! 
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Inmates:  1 yr. $35;   2 yrs. $60;   3 yrs. $75   (or 5 books of stamps per yr.) 
Others:  1 yr. $99;    2 yrs. $180 
Back Issues:   $6   (or 20 stamps) each copy 

Over 50% grant rate since 2011 
Over 190+ grants of parole and many victories in Court on habeas petitions 
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