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STATE OF CALIFORNIA 
 

BOARD OF PAROLE HEARINGS 
 

SECOND READOPTION OF  
EMERGENCY RULEMAKING ACTION BPH RN 21-05E2 

 
Addition of “Article 6. Proceedings Conducted in Person and by 

Videoconference” to 
 

 CALIFORNIA CODE OF REGULATIONS 
TITLE 15. CRIME PREVENTION AND CORRECTIONS 

DIVISION 2. BOARD OF PAROLE HEARINGS 
CHAPTER 1. GENERAL 

 
NOTICE OF PROPOSED EMERGENCY ACTION 
 

Government Code section 11346.1(a)(2) requires that, at least five working days prior to 
submission of a proposed emergency action to the Office of Administrative Law (OAL), the 
adopting agency provide a notice of the proposed emergency action to every person who has filed 
a request for notice of regulatory action with the agency. After submission of the proposed 
emergency to OAL, OAL shall allow interested persons five calendar days to submit comments 
on the proposed emergency regulations as set forth in Government Code section 11349.6. 
 
NOTICE IS HEREBY GIVEN that the Board of Parole Hearings (board) will submit the 
proposed readoption of the emergency regulations to add “Article 6. Proceedings Conducted in 
Person and by Videoconference” to the California Code of Regulations, Title 15, Division 2, 
Chapter 1. The board intends to submit this proposed emergency action for OAL’s review on June 
17, 2022. The submitted action will appear on the board’s website at: 
https://www.cdcr.ca.gov/bph/statutes/reg-revisions/.  
 
Comments must be submitted in writing to OAL at:  
  

Office of Administrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 
Fax: (916) 323-6826 
Email: staff@oal.ca.gov 

 
A copy of the comments must be submitted in writing to the contact person at:  
 

Board of Parole Hearings 
Attn: Mina Y. Choi 
P.O. Box 4036 
Sacramento, CA 95812-4036 
Email: BPH.Regulations@cdcr.ca.gov 
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INTRODUCTION 
 

On September 17, 2021, the board filed emergency rulemaking action BPH RN 21-05E with OAL 
to address board proceedings conducted in person and by videoconference. OAL approved the 
emergency rulemaking action, which became effective on September 27, 2021, and was set to 
expire on March 29, 2022. On March 17, 2022, the board filed to readopt the emergency 
regulations, which OAL approved and are now set to expire on June 28, 2022.  The board now 
seeks this second and final readoption of the emergency regulations to extend the June 28, 2022 
expiration date, which will provide enough time for the board to submit the certificate of 
compliance for the regular rulemaking.  
 
Notably, the board has not made any changes to the regulatory text that was approved pursuant to 
the first readoption of the emergency regulations.  Therefore, the regulatory text that became 
effective on March 28, 2022, will continue to be effective upon OAL’s approval of this filing for 
a second readoption.   
 
FINDING OF EMERGENCY 
 

The board incorporates by reference the finding of emergency statements and related documents 
submitted to OAL on September 17, 2021, and March 17, 2022. The statement below largely 
mirrors the statements previously filed but has been updated to reflect the transpiration of events 
following the board’s latest filing on March 17, 2022.       
 
In response to the COVID-19 pandemic and the resulting state of emergency proclaimed by the 
governor on March 4, 2020, the governor ordered the Board of Parole Hearings (board) under 
Executive Order N-36-20 to stop conducting parole hearings in person to “protect the health and 
welfare of inmates, hearing board officers, inmates’ counsel, victims and their representatives, and 
representatives of the people.” The governor also ordered the board to develop a process for 
conducting parole hearings by videoconference. Absent the executive order, the law required the 
board to conduct all hearings in person at the institution where the inmate was housed, and inmates 
had a right to be present at their parole hearing, which courts have interpreted to mean they had a 
right to physically appear in person before the members of the hearing panel.  Additionally, prior 
to the executive order, victims, prosecutors, and other participants often physically appeared at the 
parole hearing from the institution where the inmate was housed.   
 
On July 16, 2021, Assembly Bill 145 was enacted, which added Penal Code section 3041.6, 
permanently authorizing the board to conduct parole proceedings by videoconference. Penal Code 
section 3041.6 went into effect immediately on July 16, 2021, as part of a budget trailer bill. The 
passage of Assembly Bill 145 eliminated the need for the provisions in Executive Order N-36-20 
requiring the board to conduct parole hearings by videoconference. Additionally, the governor’s 
office had established a timeline for winding down COVID-related executive orders,1 indicating 
that most executive orders would be lifted by the end of September 2021. At the time of the board’s 
original filing of this emergency rulemaking action, Executive Order N-36-20 had not yet been 

                                                            
1 https://www.gov.ca.gov/2021/06/11/as‐california‐fully‐reopens‐governor‐newsom‐announces‐plans‐to‐lift‐
pandemic‐executive‐orders 
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lifted but was expected to be lifted imminently. Based on this expectation, the board submitted this 
emergency rulemaking action to OAL to establish a transparent process for the board’s in-person 
and videoconference hearings going forward once Executive Order N-36-20 was rescinded.  
 
While the expiration of Executive Order N-36-20 would have normally reinstated the board’s 
existing procedures for conducting parole hearings in person, the enactment of Penal Code 
section 3041.6 on July 16, 2021, changed the landscape by permanently authorizing the board to 
conduct proceedings by videoconference. Although the board had temporary procedures for 
conducting proceedings by videoconference under Executive Order N-36-20, it now had to 
implement new procedures for permanently conducting hearings by videoconference under Penal 
Code section 3041.6.  Moreover, these guidelines had to be implemented immediately since 
Penal Code section 3041.6 went into effect on July 16, 2021.  
 
Failure to promulgate regulations prior to the rescinding of Executive Order N-36-20 would have 
left inmates, victims, and other participants without clear guidelines regarding parole proceedings. 
For instance, inmates would not know the criteria for whether a proceeding would be held in person 
or by videoconference.  Likewise, victims and other participants would not have known whether 
to make advance travel arrangements to attend an in-person hearing. Establishing these and other 
procedures was essential to protect the statutory rights of stakeholders to participate in a parole 
hearing.  Additionally, these regulatory guidelines ensured little to no disruption in holding timely 
parole hearings for inmates, whose liberty interest is at stake.      
 
Moreover, while Penal Code section 3041.6 authorized the board to conduct parole proceedings 
by videoconference, it did not require the board to do so, unlike Executive Order N-36-20. This 
distinction was critical in establishing the initial urgency of these regulations.  Prior to the 
pandemic, the board conducted parole proceedings in person with the exception of holding 
certain cases by videoconference for inmates housed out of state.  During the pandemic, the 
board completely shifted to videoconference proceedings because Executive Order N-36-20 
prohibited in-person hearings and required the board to conduct all parole proceedings by 
videoconference.  Thus, both before and during the pandemic, inmates, victims, and other 
stakeholders were well aware of the method by which parole proceedings would be conducted 
because the board did not engage in determining which proceedings would be held in person and 
by videoconference. Once Executive Order N-36-20 expired, however, the board was authorized 
under Penal Code section 3041.6 to conduct proceedings both in person and by videoconference 
and, absent the clear guidelines outlined in this proposed rulemaking, participants would not 
know whether a hearing would be held in person or by videoconference.  It is particularly critical 
for inmates, who have a liberty interest at stake, and for victims, who have a constitutional right 
to participate in parole hearings, to be aware of the board’s process for determining how a 
hearing will be held.   
 
Based on the imminent expiration of Executive Order N-36-20 and the urgent need for the board 
to establish clear guidelines in the new hybrid system of conducting hearings both in person and 
by videoconference, the board previously submitted the emergency rulemaking to minimize any 
disruption to the timely conducting of parole proceedings and stakeholders’ meaningful 
participation at the hearing.   
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Update to Finding of Emergency 
 

The emergency circumstances described above that led to the initial adoption of this emergency 
rulemaking action remains unchanged.  As anticipated, the governor rescinded Executive Order 
N-36-20 on October 4, 2021. This now leaves Penal Code section 3041.6 as the governing law 
regarding the board’s authority to hold proceedings in person and by videoconference. Therefore, 
the need to establish transparent guidelines for these proceedings continues to be critical in 
minimizing disruption to proceedings and preserving participants’ rights and liberty interests.  
 
Since the emergency regulations became effective on September 27, 2021, the board has made 
substantial progress and proceeded with diligence to comply with Government Code section 
11346.1, subdivision (e). Upon approval of the emergency regulations by OAL on September 27, 
2021, the board began scheduling hearings to be held in person and by videoconference based on 
the criteria outlined in the regulations. On December 6, 2021, hearing panels began holding in-
person hearings for the first time since Executive Order N-36-20 was issued. Since then, the 
board has received input from hearing panels, inmate attorneys, prosecutors, victims, victim 
advocates, and other stakeholders regarding the implementation of the regulations.  
Because the process of determining which inmates need an in-person hearing is a new endeavor, 
the board has relied heavily on data from the field to assess whether the appropriate individuals 
are receiving in-person hearings. Building a sufficient sample size and establishing this feedback 
loop from participants has been time consuming. The continuing COVID-19 pandemic, which 
has resulted in some inmates being in quarantine and isolation, also added a layer of difficulty in 
the board’s ability to gather accurate data quickly. Based on the data and feedback received since 
September 27, 2021, the board made several modifications to the regulatory text when 
readopting the original emergency regulations in March 2022.  
 
On June 7, 2022, the board filed regular rulemaking BPH RN 22-01 with OAL to make these 
emergency regulations permanent.  Because the emergency regulations are set to expire before 
the regular rulemaking process can be completed, the board now seeks this second readoption of 
the emergency regulations to extend the June 28, 2022 expiration date by another 90 days.  This 
extension will provide the board sufficient time to file the certificate of compliance before the 
expiration of the emergency regulations.  This is necessary to preserve the continuity of the 
board’s processes and to avoid confusion among those participating at board proceedings.  
 
AUTHORITY 
 

Government Code section 12838.4 and Penal Code sections 3052 and 5076. 
 
REFERENCES 
 
 

California Constitution, article I, section 28, subdivision (e); Penal Code sections 2964, 2966, 
3000, 3000.1, 3041, 3041.1, 3041.5, 3041.6, 3041.7, 3042, 3043, 3043.1, 3043.2, 3043.25, 3550, 
and 5076.1; Armstrong v. Wilson (9th Cir. 1997) 124 F.3d 1019; Clark v. California (N.D. Cal. 
2010) 739 F.Supp.2d 1168; Coleman v. Newsom (E.D.Cal. Feb. 10, 2014, No. 2:90-cv-00520-
LKK DAD (PC), 2014 WL 2889598, 2014 U.S. Dist. Lexis 17913); and Plata v. Newsom (N.D. 
Cal., No. 3:01-cv-01351-TEH); Coleman v. Schwarzenegger (E.D. Cal. 2009) 922 F.Supp.2d 882; 
and In re J.G. (2008) 159 Cal.App.4th 1056. 
 



 

Page 5                                 BPH RN 21‐05E2 – Finding of Emergency (2nd Readopt)          File with OAL 6/17/22 

INFORMATIVE DIGEST 
 

The board incorporates by reference the informative digest submitted to OAL on September 17, 
2021, and March 17, 2022.  For the reader’s convenience, portions of the prior informative digests 
are included below.  
 
Prior Informative Digest 
 

Under Penal Code section 3041.5, inmates have a right to be present at their parole consideration 
hearings.  Additionally, victims, victims’ next of kin, members of a victim’s family, designated 
representatives, support persons, and representatives of the prosecuting agency also have a right 
to appear at the hearing.  Except under certain circumstances, the board has historically conducted 
its hearings and other proceedings at the institution in which the inmate is housed, with other 
participants appearing physically at that same location.   
 
Following the spread of COVID-19, the governor proclaimed a state of emergency on March 4, 
2020, and issued Executive Order N-36-20, which required the board to conduct parole hearings 
by videoconference and for all participants to attend hearings by videoconference.  On July 16, 
2021, Assembly Bill 145 was enacted, which added section 3041.6 to the Penal Code, permanently 
authorizing the board to conduct its proceedings by videoconference and establishing that the 
rights of all participants to participate at a proceeding are satisfied by videoconference. Moreover, 
section 3041.6 authorizes the board to consider circumstances under which a hearing should be 
conducted in person.  However, the statute provides no clear guidelines on this issue.  Thus, the 
board promulgated emergency regulations, effective September 27, 2021, to establish clear 
guidelines and procedures outlining which proceedings will be conducted in person and which will 
be conducted by videoconference.  
 
The objective of the emergency regulations is to identify which board proceedings will be 
conducted in person and which will be conducted by videoconference.  Until the enactment of 
Penal Code section 3041.6, the board has generally conducted board proceedings either in person 
(prior to COVID-19) or by videoconference (during COVID-19 and under Executive Order N-36-
20).  With the enactment of Penal Section 3041.6, which permanently allows the board to conduct 
proceedings by videoconference, the board will be conducting some proceedings in person and 
others by videoconference.  This hybrid approach is a new process, and the purpose of these 
regulations is to provide clarity to inmates, victims, and other stakeholders regarding the board’s 
procedures in moving to this new process to facilitate a smooth transition with minimal disruption 
to proceedings.   
 
The emergency regulations provide a definitional section and identifies how these regulations will 
be applied to board proceedings, which include parole hearings, medical parole hearings, hearings 
for offenders with a mental health disorder, and consultations.  The regulations also define what it 
means for a proceeding to be conducted in person and by videoconference. 
 
The emergency regulations establishes a presumption that board proceedings will be conducted by 
videoconference.  However, the rulemaking also establishes exceptions where an in-person hearing 
is necessary for the hearing panel to establish effective communication with the inmate.  
Additionally, an inmate’s attorney is required to notify the board as soon as possible of any 
information demonstrating that their client, who is scheduled for a videoconference hearing, needs 
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an in-person hearing for the hearing panel to establish effective communication with their client.  
Lastly, if the hearing panel is unable to establish effective communication with an inmate by 
videoconference, the presiding hearing officer may determine an in-person proceeding is 
necessary, and the proceeding will be rescheduled to occur in person. 
 
The emergency regulations allow an inmate scheduled for an in-person proceeding to request a 
videoconference hearing, which the board will review and approve if it determines that an in-
person proceeding is likely not necessary for the hearing officers to establish effective 
communication with the inmate.  Additionally, proceedings scheduled to be conducted in person 
may proceed by videoconference under exigent circumstances as defined in the rulemaking.   
 
The emergency regulations establishes guidelines for participation at a board proceeding. 
Specifically, it identifies when individuals may participate in person, by videoconference, and by 
telephone. The regulations also establish timelines by which certain participants must notify the 
board of their intention to participate in the proceeding.  Participants must also ensure that they 
are available at the scheduled start of the proceeding, ensure that they have the proper equipment 
and connectivity for participation by videoconference, and refrain from engaging in disruptive 
behavior.  
 
Finally, the emergency regulations provide specific guidelines for conducting hearings for 
offenders with a mental health disorder, consultations, and medical parole hearings. These 
proceedings are unlike parole consideration hearings and, therefore, require modified rules and 
procedures.  
 
Update to Informative Digest 
 

This regulatory action to readopt the emergency regulations does not make any changes to the 
regulatory text currently in effect. Therefore, the emergency regulatory text that became effective 
on March 28, 2022, will remain in effect until the regular rulemaking is approved.  For more 
information on specific changes made to the regulatory text in the regular rulemaking, the reader 
is referred to rulemaking file BPH RN 22-01, which was filed with OAL on June 7, 2022.  
 
OTHER STATUTORY REQUIREMENTS 
 

Any existing regulations regarding the method of conducting a board proceeding and the method 
of stakeholder participation can be found in division 2 of title 15 of the California Code of 
Regulations.  Upon review, the board has determined that the proposed changes are not 
inconsistent or incompatible with existing regulations, federal statutes, or state statutes.     
 
LOCAL MANDATE DETERMINATION 
 

The board has determined the proposed changes do not impose a mandate on local agencies or 
school districts. 
 
FISCAL IMPACT 
 

The board has made the following initial determinations:  
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o Cost to any local agency or school district which must be reimbursed in accordance 
with Government Code §§ 17500 through 17630: None  
 

o Cost or savings to any state agency: None. The board has already absorbed the costs and 
savings during the implementation of emergency regulations BPH RN 21-05E, which 
became effective on September 27, 2021. Therefore, the implementation of this regulatory 
action will not create any additional costs or savings to the board. This regulatory action is 
not expected to create or eliminate jobs in California. 
 

o Other non-discretionary cost or savings imposed on local agencies: None  
 

o Cost or savings in federal funding to the state: None  
 
Significant Statewide Adverse Economic Impact on Business: The board has determined there 
is no significant, statewide adverse economic impact directly affecting business, including the 
ability of California businesses to compete with businesses in other states.  
 
Cost Impacts on Representative Private Persons or Businesses: The board is not aware of any 
cost impacts that a representative private person or business would necessarily incur in reasonable 
compliance with the proposed action.  
 
Assessment of Effects on Job and/or Business Creation, Elimination or Expansion: The board 
has determined that adoption of this regulation will not: (1) create or eliminate jobs within 
California; (2) create new businesses or eliminate existing business within California; or (3) affect 
the expansion of businesses currently doing business within California.   
 
Effect on Housing Costs: The board has made an initial determination that the proposed action 
will have no significant effect on housing costs because housing costs are not affected by the 
internal processes governing the board’s requirements in conducting board proceedings.    
 
Small Business Determination: The board has determined that the proposed regulations do not 
have a significant adverse economic impact on small business because small businesses are not 
affected by the internal processes governing the board’s requirements in conducting board 
proceedings.    
 
NECESSITY 
 

The board proposes no changes to the regulatory text that was approved by OAL on March 28, 
2022. Since there are no revisions, no necessity statement is provided.  
 
 

**THE END** 


