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21  Respondents.

22 
This Court, having heard and decided the claims forreliefin the Petition for Writ ofMandate in 

23 
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24 
Valley Independent Fire District, County of San Bernardino, and City of Chino Hills (collectively, 

25 

26 Petitioners), on two claims for relief and partially in favor of Respondents, California E^epartment    

of 27 Corrections and Rehabilitation (CDCR) and Ralph Diaz in his official capacity as Secretary of 

the28 
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1 California Department of Corrections and Rehabilitation, (collectively, Respondents) on the 
2 remaining eight claims for relief, now orders as follows:

3 
IT IS HEREBY ORDERED THAT, upon receipt of this writ:

4 
(a) Respondents shall vacate and set aside the approval of the Mental Health4 

5 
Crisis Facility (MHCF) Project at the California Institution for Men in Chino, California.

7 

8 EIR, taking all steps necessary to bring the revised EIR into full compliance with CEQA with

9 respect to the deficiencies articulated fully by the Court in its revised Ruling on this matter dated

10 June 24, 2021 (attached as exhibit A). In light of the fact the Court found the description of 
11 

baseline conditions to be deficient, it will be necessary forCDCRto consider impacts and 
12 

mitigation in light ofthe revised description of baseline conditions. Therefore, full compliance 

14 with CEQA may require CDCR to consider additional impacts or revisions to other portions

15 of the EIR in light of the revised description of baseline conditions.

16 (c) Respondents shall proceed in the manner required by CEQA in any subsequent 

17 action taken to re-approve the MHCF Project.

18 
(d) Respondents shall refrain from taking any physical actions to change the

19 
physical environment to implement the MHCF Project, including actions taken for the 

20 
purposes of developing, constructing on, or altering the Project site until Respondents have 

22 

23 (e ) Respondents shall file an initial return to this writ within 45 days after service of 

24 this writ, reporting compliance with paragraph (a). Respondents shall file a supplemental return
I

25 to the writ within 30 days of completion of the activities mandated by paragraph' (b) of this 

26 
writ. The returns shall specify the actions taken to comply with the terms of this peremptory 

27 
writ of mandate.

28 

6 

I

13 

21 

complied with paragraphs (b) and (c) of this writ. 

-2-

WRIT OF MANDATE (CIVDS 1917019)

16 

18

23 

(b) 7  Respondents shall prepare, circulate, and consider a legally adequate revised 7



1 (f) 

2 the revised EIR and provide a copy to Petitioners, at no cost.
3 

(g)
4 

brief of up to 15 pages. I f Petitioners object to discharging the writ, Petitioners shall file and 
5 

serve an opposition brief of up to 15 pages. Failure to file and serve opposition shall constitute 
6 

8 brief of up to 10 pages. The timing ofthe motion to discharge and of any opposition 'and reply 

9 briefs shall be governed Code of Civil Procedure section 1005. Thereafter the Court will conduct a 

10 hearing to determine whether to discharge the writ.
11 

By way of returns to the writ, this Court will retain jurisdiction over 
12 

Respondents' proceedings until the court has determined that Respondents have complied with 
13 

the provisions of the writ.14 

15 Under Public Resources Code Section 21168.9, subdivision (c), nothing in this writ shall 

16 direct Respondents to exercise their lawful discretion in any particular way.

17

18 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respondents shall lodge an electronic version of the administrative record for 

Respondents shall file and serve a noticed motion to discharge the writ, with a 

a waiver of any and all objections to the revised EIR. Respondents may file and serve a reply7 

DATED: September 14, 2021
19 

DAVID COHN
Judge of the Superior Court
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City of Chino et al. v. California Department of Corrections and Rehabi tation

San Bernardino Superior Court Case No. CIVDS 1917019

Department S-26, Judge David Cohn

June 24, 2021

Revised Ruling on Submitted Matter: Petition for Writ of Mandate

(Replaces Ruling Dated February 24, 2021)

I

Background

The California Department of Corrections and Rehabilitation ("CDCR") proposes 

to build a fifty-bed "Mental Health Crisis Facility" at the Chino Institute for Men ^("CIM"). 

The project is one of several mental health facilities CDCR plans to build in response to 

an order from the United States District Court for the Eastern District of California, which 

found that CDCR lacked sufficient beds to meet the needs of prisoners with serious 

mental health disorders.1

1 Coleman v. Brown, Case No.2:90-cv-0520-KJM-DB-P. (AR 130,2826-2861.)
2 See CEQA Guidelines, Cal. Code Regs., Title H ("Guidelines”) §§ -6082 and 15375, governing the requirements 
for the NOP.

On July 9, 2018, CDCR, the lead agency for the project, issued a Notice of 

Preparation ("NOP") for an environmental impact report pursuant to the California 

Environmental Quality Act, Public Resources Code section 21000 et seq. ("CEQA").2 

(AR 3150-3155.) The public comment period for the NOP ran through August :13,2018. 

The City of Chino ("Chino"), the City of Chino Hills ("Chino Hills"), and the Chiho Valley 

Independent Fire District ("the District") submitted oral and written comments, j (AR 

3108-3109; 3114-3120; 3135; 5238-5243; 5249-5253.) s
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On December 6, 2018, CDCR released a draft environmental impact report

("Draft EIR").3 (AR 1289-1853.) The comment period for the Draft EIR ran through 

January 28, 2019. (AR 1282.) Chino, Chino Hills, and the District again submitted 

written comments.4 (AR 140; 146-148; 154-165.)

3 Guidelines, §§ *6084-15088.5 address the requirements regarding the Draft EIR.
4 Id., § *6087.
5 Id., § 6087, subd. (i).
6 Id., §§ *6088-15089.
7 Id., § 15090.
8/d., § 15094.

CDCR held a public hearing on January 10, 2019.5 Representatives from Chino, 

the District, and San Bernardino County attended and spoke. (AR 1160-1224.)

CDCR responded to the written and oral comments in an April 2019 Final 

Environmental Impact Report ("Final EIR”).6 (AR 124-1002.) On May 8, 2019, CDCR 

certified7 the Final ElR and filed a Notice of Determination ("NOD"),8 stating that the 

project would not result in any unmitigated, significant, or unavoidable effects on the 

environment. (AR 9-14; 67.)

On June 7, 2019, petitioners filed a petition for a writ of mandate in this: Court,

seeking an order directing CDCR to vacate approval of the project. 

II

Standard of Review

The standard of judicial review under CEQA is abuse of discretion. (Pub.

Resources Code, §§ 21168.5, 21005, subd, (a); Sierra Club v. County of Fresno (2018)

6 Cal.5th 502, 512.) Abuse of discretion can arise in two ways-by the agency lead

failing to follow the procedures required by CEQA or by reaching factual conclusions 

unsupported by substantial evidence. (Ibid.) Whether the agency followed correct 
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procedures is reviewed de novo, but substantive factual conclusions are entitled to 

greater deference. (Ibid.) The Court" 'may not set aside an agency's approval of an 

EIR on the ground that an opposite conclusion would have been equally or more 

reasonable.' [Citation.]" (Ibid.) "The decisions of the agency are given substantial 

deference and are presumed correct. The parties seeking mandamus bear the burden 

of proving otherwise, and the reviewing court must resolve reasonable doubts I in favor of
i

the administrative findings and determination. [Citation.]" (Sierra Club v. County of 

Napa (2004) 121 Cal.App.4th 1490, 1497.) ’

"The ultimate inquiry ... is whether the EIR includes enough detail to 'enable 

those who did not participate in its preparation to understand and to consider 

meaningfully the issues raised by the proposed project.' [Citation.]" (Sierra Club v. 

County of Fresno, supra, 6 Cal.5th at p. 516.) The EIR should provide decision makers 

with sufficient analysis for intelligent consideration of the environmental consequences 

of a project. (Guidelines, § 15151.) Perfection is not required, but only a good faith 

effort at full disclosure. (South of Market Community Action Network v. City and County 

of San Francisco (2019) 33 Cal.App.5th 321, 331.)

Ill

Petitioners' Claimed Deficiencies

A. Analysis of Baseline Conditions (First Cause of Action)

The CEQA Guidelines, section 15125, subdivision (a), provide: '

An EIR must include a description of the physical environmental
conditions in the vicinity of the project. This environmental setting will, 
normally constitute the baseline physical conditions by which a lead | 
agency determines whether an impact is significant. ... I

I
i
I
I

Page 3 of 34



(1) Generally, the lead agency should describe physical environmental 
conditions as they exist at the time the notice of preparation is published 
... from both a local and regional perspective. Where existing conditions 
change or fluctuate over time, and where necessary to provide the most 
accurate picture practically possible of the project's impacts, a lead I 
agency may define existing conditions by referencing historic conditions, 
or conditions expected when the project becomes operational, or both, 
that are supported by substantial evidence. In addition, a lead agency 
may also use baselines consisting of both existing conditions and 
projected future conditions that are supported by reliable projections 
based on substantial evidence in the record.

Due to the importance of the baseline for the EIR's environmental impact
I

analysis, it must be plainly identified and not obscured. (San Joaquin Raptor Rescue 

Ctr. v. County of Merced (2007) 149 Cal.App.4th 645, 659.) Nevertheless, agencies 

have considerable flexibility in determining the baseline. The Supreme Court ^explained 
. I

i
in Communities fora Better Environment v. South Coast Air Quality Management

District (2010) 48 Cal.4th 310, 328:

Neither CEQA nor the CEQA Guidelines mandates a uniform, inflexible 
rule for determination of the existing conditions baseline. Rather, an 
agency enjoys the discretion to decide . . . exactly how the existing ' 
physical conditions without the project can most realistically be 
measured .... <

Petitioners contend that the Draft EIR failed to provide adequate disclosure and

analysis of the baseline conditions, and that CDCR failed to remedy the deficiencies in

the Final EIR. Specifically, petitioners contend CDCR should have addressed the

conditions described in a 2008 Inspector General report entitled "California Institution for

Men, Quadrennial and Warden Audit" (the "2008 Audit"), which found that CIM was in 

"an unacceptable state of repair due to years of neglect," with failing infrastructure and

unfunded improvement projects. (AR 691, 696-698.)
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CDCR, however, contends the 2008 Audit is irrelevant because it addressed

conditions a decade earlier. Even so, the Draft EIR recognized that CDCR was

making ongoing improvements and repairs:

Substantial investment has been made during the past five years for 
projects that improve health care facilities including new and renovatea 
medical clinics, pharmacies, dental clinics, and related infrastructure | 
including utility systems, roofs and walkways. Within approximately the 
last 5 years, the value of these investments has exceeded $35 million [... 
Finally, while CDCR acknowledges these public comments, maintenance 
of existing facilities is unrelated to the proposed project. The proposed 
project would remove disused facilities within CIM (i.e., the chapel and 
swimming pool), which would eliminate the need to maintain them and 
avoid continued deterioration. (AR 1322.) :

The Draft EIR provided a site map showing the placement of the proposed facility 

and existing buildings (AR 1319, 1329), but omitted any description of the condition of
I

the buildings and infrastructure that are critical to the project, or a description of specific

repairs either underway or contemplated. The Final EIR suffers from the same

deficiencies. In "Master Response 1: Conditions and Maintenance of Existing

Infrastructure," the Final EIR provides: ;

As it relates to CEQA, the condition of existing facilities at CIM is part of 
the baseline environmental conditions.... The [2008] Audit pertains only 
to the condition of the existing infrastructure at CIM at the time the Audit 
was completed. Some of the infrastructure or the conditions (such as 
inmate population totals) affecting the infrastructure has been improved, 
some not. These are the baseline conditions against which the impacts of 
the proposed project are considered, where relevant (such as water and 
wastewater infrastructure)....

[Wjhile CDCR acknowledges that CIM requires on-going main- 
tenance/repairs, and CDRC must work within the funds allocated by the 
annual State Budget, this is an issue that is separate and apart from the 
proposed project (unless the project results in an adverse environmental 
effect on these facilities)....
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Staff at CIM have reported other improvements to the prison's operation in 
response to the 2008 Audit, including . .. on-going repairs/renovations of 
facilities and infrastructure....

Regarding the condition of CIM facilities and infrastructure, CDCR has 
made substantial investment in the past five years in projects that improve 
health care facilities including new and renovated medical clinics, 
pharmacies, dental clinics, and related infrastructure including utility 
systems, roofs and walkways. Within approximately the last 5 years, the 
value of these investments has exceeded $35 million. (AR 142-143, italics 
added.)

This Response is vague on the precise nature and extent of the improvjements 

and investment. The Response is particularly vague whether the unspecified ^repairs 
i

are undergoing or planned for the future: "A majority of the concerns identified in the

Audit have either been addressed and/or are issues the institution continues to work on
i
i

...." (AR 142, italics added.) Read literally, this language says the repairs have

already been addressed, orthey are underway, or (inexplicably) they have been both

addressed and somehow are still underway. Obviously, the confusing "and/or" usage is 

merely an example of poor writing, but it highlights the underlying vagueness tin the 

Final EIR. !

Due to the vague and undefined references to "on-going repairs and ' 

improvements," it is unclear whether the baseline describes existing conditions, future 

conditions, or some combination. The EIR's failure to state clearly and definitely what 

repairs and improvements have already been made and what still needs to tie done 

renders the baseline analysis uncertain. If the findings In the 2008 Audit are no longer 

accurate, an adequate description of the current conditions will demonstrate that. 

Insofar as the 2008 Audit may still describe some existing conditions at CIM, a 

discussion of the intended corrective measures is required. As written, the EIR 
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prevents an informed comparison of pre-project and post-project conditions. The Draft 

and Final EIRs therefore fail as informational documents. (See, e.g., County of Amador

v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 955.) Therefore, the 

petition is granted as the first cause of action.

B. Description of the Project (Second Cause of Action)

Petitioners contend the Draft and Final EIRs are inadequate because the

description of the project is inadequate. Specifically, petitioners contend the Draft and
i

Final EIRs present varying descriptions of the gross square footage of the facility.

Additionally, petitioners contend that vague statements in the description raise a 

question whether the EIRs analyzed the entire project. [

A legally sufficient EIR must include an accurate, stable, and finite prdject 

description. (See, e.g., County oflnyo v. City of Los Angeles (1977) 71 Cal.App.3d 

185.) i

The project description must contain: (1) the precise location and 
boundaries of the proposed project; (2) a statement of the objectives * 
sought by the proposed project, including the underlying purpose; (3) a 
general description of the project's technical, economic, and ■ 
environmental characteristics; and (4) a statement briefly describing the 
intended uses of the EIR. (Guidelines, § 15124.) The description should 
not, however, "supply extensive detail beyond that needed for evaluation 
and review of the environmental impact." [Citation.] j

"[A]n accurate, stable and finite project description is the sine qua non of 
an informative and legally sufficient EIR." [Citation.] "Only through an j 
accurate view of the project may affected outsiders and public decision-
makers balance the proposal's benefit against its environmental cost,| 
consider mitigation measures, assess the advantage of terminating the 
proposal ... and weigh other alternatives in the balance." [Citation.]

(South of Market Community Action Network, supra, 33 Cal.App.5th at p. 332.)
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The description, however, need contain only a general description of the project's

technical, economic, and environmental characteristics, including sufficient specific

information about the project to allow an evaluation and review of its environmental

impacts. The EIR need not contain a design-level description of the project. ( Citizens

for a Sustainable Treasure Island v. City & County of San Francisco (2014) 227

Cal.App.4th 1036, 1054-1055.) A description of the project should simply identify the

project's main features and other information necessary for an assessment of the

project's environmental impacts. As long as these requirements are met, the description

may allow for flexibility to respond to unforeseeable events or changes in conditions that

may affect the final design of the project. (Id. at p. 1053-1054.)

Nevertheless, a project description must describe "the whole of an action''-the

entire project and not some smaller portion of it. (Guidelines § 15378; Habitat &

Watershed Caretakers v. City of Santa Cruz (2013) 213 Cal.App.4th 1277, 1297.) The

description must include all relevant parts of a project, including any future expansion or

later phases that will foreseeably result from the project approval. (See, Laurel Heights
t

Improvement Ass'n v. Regents of Univ, of Cal. (1988)47 Cal.3d 376 ("Laurel, Heights 

r.) I

A project description must remain consistent throughout the EIR, but this does

not mean the project cannot change as it proceeds through CEQA review and other 

stages of the approval process. (See, e.g., East Sacramento Partnership fora Livable 

Cityv. City of Sacramento (2016) 5 Cal.App.5th 281, 292.) Changes to projections of 
project impacts do not necessarily indicate that the project description is inadequate. 

(City of Irvine v. County of Orange (2015) 238 Cal.App.4th 526, 541.) A description 
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identifying variations in design is permissible if the variations are fully described and 

separately evaluated, and the maximum possible scope of the project is clearly 

disclosed. (Kostka &Zischke, Practice Under the California Environmental Quality Act 

(2d ed. Cal. CEB}, §12.7.1.); South of Market Community Action Network, supra, 33 

Cal.App.5th at pp. 332-34.)

[W]hen assessing the legal sufficiency of an EIR, we do not look for 
perfection, but "adequacy, completeness, and a good faith effort at full 
disclosure." [Citations.] .. .

"The CEQA reporting process is not designed to freeze the ultimate 
proposal in the precise mold of the initial project; indeed, new and 
unforeseen insights may emerge during investigation, evoking revision1 of 
the original proposal." [Citation.] The whole point of requiring evaluation of 
alternatives in the Draft EIR is to allow thoughtful consideration and public 
participation regarding other options that may be less harmful to the 
environment. [Citation.] ... We do not conclude the project description s 
inadequate because the ultimate approval adopted characteristics of one 
of the proposed alternatives; that in fact, is one of the key purposes of the 
CEQA process. ’

9 Regarding the lack of a site plan or preliminary plan In the Draft EIR, petitioners state, "Final, detailed plans 
apparently did not exist when the [Draft] EIR was released." (Opening Brief, 12:25-26.) CDCR, however, notes that 
under Guidelines § 15004, an EIR should be prepared as earfy as possible in the planning process "to enable 
environmental considerations to influence project program and design and yet late enough to provide meaningful 
information for environmental assessment." (Guidelines,§ 15004(b).) According to CDCR, at the time of the Draft 
EIR, the Project was sufficiently defined to allow for an adequate assessment of the environmental impacts, and 
CDCR properly applied the balancing test in section 15004 by issuing the Draft EIR before finalizing detailed plans. 

(Opp. Brief, 10:20-23.) CDCR is correct.

(Id. at pp. 334-336.) i
I
JIncreased Size of the Project 

Petitioners claim the Draft EIR was deficient because it failed to provide final

detailed site plans showing the footprint of the building and adjacent structures.9 (AR
I

138-139, 1329.) CDCR's responses to comments in the Final EIR state thatja more

detailed description of the project was unnecessary because the Draft EIR "evaluated 
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impacts based on reasonable maximum assumptions for any variables related to the 

site plan," and that further development of the plans fell within those "maximum 

assumptions." (AR 166.) According to petitioners, however, the Final EIR contains an 

entirely new project description, and accompanying graphics, changing the size of the 

project from 61,000 square feet to 69,000 square feet-a thirteen percent increase from
i

the description in the Draft EIR. Petitioners argue there was nothing in the Draft EIR 

demonstrating that a thirteen percent increase in square footage falls within the 

"maximum assumptions" the environmental analysis was based on. Petitioners contend 

that due to the absence of a site plan in the Draft EIR, the footprint, height, and mass of 

the facility was unknown, and therefore, an accurate assessment of the environmental 

impacts of the size increase was impossible. (AR 130-131, 134-139, 166,218, 283-

284, 1170.)

Petitioners also contend that due to the failure of the EIRs to provide specific 

information about the improvements to an existing pedestrian pathway and parking lot, 

they cannot determine how much additional hardscape will be constructed. Therefore, 

petitioners argue, the actual impacts of the project-including impacts to groundwater 

and storm water runoff-cannot be fully evaluated.10 :

10 See discussion infra at § 111 -G.

Contrary to these assertions, the project description meets the CEQA ; 

requirements set forth in the Guidelines, section 15124. The Draft and Final jEIRs 

properly provide CIM's physical address and identify where within CIM's boundaries the 

facility will be located. Both EIRs properly include: (a) regional and detailed maps of the 

proposed site plan; (b) an adequate statement of the project objectives; (c) e description 
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of the project's technical, economic, and environmental characteristics; and (d) a brief 

statement of the EIR's intended uses. (AR 134, 137-138, 1298, 1327-34.)

Regarding the square footage, Section 3.4 of the Draft EIR, entitled "Description 

of the Proposed Project," provided:

The new . . . building would be configured as either a single-story building 
with up to approximately 61,000-gross square feet (sf) of overall building 
footprint or a two-story building with up to a 35,000-sf first-floor footprint, 
including enclosed recreation yards. The . . . building would provide 
space for 50 single-occupancy cells (50 beds) dedicated to inmates in 
mental health crisis, along with mental health care treatment space, 
clinical support space, housing, recreation, custody, support, and 
administrative services....

Other proposed project components include a new cyclone fence that 
would separately encircle the [facility], . .. improvements to the existing 
pedestrian pathway between the administration building and the [facility] . . 
. resurfacing and restriping portions of the existing administration building 
parking lot ... and installation of a new 360-space parking lot, at one of 
two optional locations, adjacent to Facility D. Exhibit 3-1 shows the 
proposed site plan. (AR 1328.)

The proposed site plan shows the facility will be located on the site of the current
i

unused chapel and swimming pool. (AR 1329.) The site plan also points generally to the 

proposed "pedestrian Improvements," the two options for placement of the parking lot, 

and the area for the improvements to the existing parking lot. (AR 1329.) :

In many respects, the description of the project in the Final EIR tracks the 

description in the Draft EIR. Additionally, the "Description of Proposed Project" in the 

Final EIR also states:

The new . . . building would be configured as two-story building with up to 
approximately 69,000-gross square feet (gsf) of overall building footprint. . 
.. This is a refinement in project design but does not alter the capacity of 
the facility. The . . . building would provide space for a total of 50 beds 
(comprised of 46 single cells and 2 double occupancy cells) dedicated to 
inmates in mental health crisis, along with mental health care treatment 
space, clinical support space, housing, recreation, custody, support, and 
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administrative services... The slightly larger facility does not require 
additional staffing. (AR 134, italics added.)

The Draft EIR provided four options for the project, two design options for the 

building and two options for placement of the parking lot. An EIR's project description 

may present alternative development schemes for a single proposed project, end a 

project description that identifies variations in design is permissible if the poss ble 

variations are fully described and separately analyzed, and the maximum possible 

scope of the project is disclosed. (South of Market Community Action Network; supra, 

33 Cal.App.5th at p. 332-334.) The Draft EIR contemplated that the facility could be a 

two-story building with a total square footage of up to 70,000 square feet (the lj35,000-

square foot first-floor footprint times two), and the Final EIR explains that this two-story 

option was ultimately selected. (AR 134.) Both the Draft and Final EIRs note the two 

design options contemplate a total of fifty patient beds, and that staffing requirements

remained the same. .

Although the Final EIR does not confirm which parking lot option will ultimately be

selected, it does confirm that parking demands remained the same as analyzed in the 

Draft EIR. Moreover, contrary to Petitioners' assertion, the EIRs describe the total 

amount of new hardscape, and analyze the impact of the groundwater and storm water 

runoff for each of the parking lot options. (AR 166.) j

CDCR also conducted a review to determine if the Final EIR needed to revise the

analysis of air quality, greenhouse gas emissions, and energy impacts because of the 

increased square footage. Only one metric would be affected by the increase in the

square footage-the amount of respirable particulate matter-and as to that metric, new
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mitigation measures were included to reduce the impact below the significance

threshold. (AR 131, 344-440.)

Future Expansion of Project

Section 1.2.3 of the Draft EIR, entitled "Characteristics of the Project," provides

that the facility "will also be designed to allow the provision of other levels of mental

health care in addition to crisis." (AR 1299; see also, AR 1326.) Petitioners argue that

this statement indicates the facility will provide services not only for inmates in acute 

mental health crisis, but also for inmates with chronic, non-acute conditions. Petitioners

contend this additional level of care is not included in the Draft EIR’s analysis iof the 

environmental impacts, so there is a question whether the project is actually f>art of a 

larger project being analyzed in piecemeal fashion. I

The Final EIR, however, states that "the project would allow flexibility such that if

bed space at the [facility] is not needed for inmates in mental health crisis, other mental

health treatment can be provided." (AR 167.) This flexibility does not indicate there is a

different or larger project than the one analyzed in the EIRs, or that the CDCR did not

include the "whole of the action" in its analysis. (AR 167.) Instead, it simply 1i
acknowledges a reasonably foreseeable use of patient beds not needed for inmates in

crisis. Petitioners do not explain how the possible lower-level use of the patient beds is
I

crucial to a review of the environmental effects of the project, or how this possible use

impacted public participation in evaluating the analysis in the Draft or Final EIR.

As in South of Market Community Action Network, the project description in this

case may not be perfect, but it is adequate. (AR 165-167, 1290, 1299, 1326-1334.)

Therefore, the petition is denied as to the second cause of action.
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C. Analysis of Project Alternatives (Third Cause of Action)

Petitioners contend the selection and analysis of project alternatives is

inadequate and was improperly influenced by a pre-determination that the mental health

facility would be located at CIM, rather than at a prison complex elsewhere.

The Guidelines provide that an EIR must describe a reasonable range of 

alternatives to the proposed project, or the project location, that would feasibly attain 

most of the project's basic objectives while reducing or eliminating any of its significant

environmental effects. (Guidelines, § 15126.6; Habitat and Watershed Caretakers, 

supra, 213 Cal.App.4th at pp. 1302-1303.) There are four threshold tests for ! 

determining whether an alternative is suitable: (1) can it substantially reduce significant 

environmental impacts; (2) can it attain most of the basic project objectives; (3) is it 

potentially feasible; and (4) is it reasonable and realistic. Although these criteria are not

exclusive, alternatives that do not satisfy all four criteria may be excluded from
I

consideration. (Guidelines, § 15126.6(c).) Other appropriate factors may be considered 
i

as well. (Ibid.) In determining the nature and scope of alternatives, lead agencies must

be guided by the doctrine of "feasibility." (Citizens of Goleta Valley v. Board of

Supervisors of the Cty. of Santa Barbara (1990) 52 Cal.3d 553, 564-565.) "Feasible" is

defined as "capable of being accomplished in a successful manner within a reasonable
I
f

period of time, taking into account economic, environmental, social, and technological

factors." (Pub. Res. C., § 21061.1; Guidelines, § 15126.6, subd, (f)(1).)

"'CEQA establishes no categorical legal imperative as to the scope of

alternatives to be analyzed in an EIR. Each case must be evaluated on its facts, which

in turn must be reviewed in light of the statutory purpose.... [Citation.]"' (Habitat and
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Watershed Caretakers, supra, 213 Cal.App.4th at pp. 1302-1303, quoting Citizens of

Goleta, supra, 52 Cal.3d at p. 566.) The EIR "is required to make an in-depth discussion 

of those alternatives identified as at least potentially feasible." (Sierra Club v. County of

Napa, supra, 121 Cal.App.4th at p. 1504, fn. 5, italics omitted.)

"An ElR's discussion of alternatives must contain analysis sufficient to 
allow informed decision making. [Citation.] ... "To facilitate CEQA's 
informational role, the EIR must contain facts and analysis, not just the 
agency's bare conclusions or opinions." [Citations.] An EIR must include 
detail sufficient to enable those who did not participate in its preparation to 
understand and to consider meaningfully the issues raised by the 
proposed project. [Citation.]" |

‘ i •
(Habitat and Watershed Caretakers, supra, 213 Cal.App.4th at p. 1303, quoting Laurel

Heights I, supra, 47 Cal.3d at pp. 404-405.)
i

If an EIR concludes that no environmentally superior alternatives are available, it must 

provide sufficient facts and analysis to allow the decision-maker to determine! whether 

that conclusion is correct. (Id. at p. 1305.) I

"[l]t is the policy of the state that public agencies should not approve > 
projects as proposed if there are feasible alternatives or feasible i 
mitigation measures available which would substantially lessen the ! 
significant environmental effects of such projects.... [I]n the event specific 
economic, social, or other conditions make infeasible such project I 
alternatives or such mitigation measures, individual projects may be , 
approved in spite of one or more significant effects thereof." :

(Id. at p. 1302, quoting Citizens of Goleta Valley, supra, 52 Cal.3d at pp. 564-565.)

Therefore, "an EIR should not exclude an alternative from detailed consideration

merely because it 'would impede to some degree the attainment of the project 

objectives.' [Citation.] But an EIR need not study in detail an alternative that is infeasible 

or that the lead agency has reasonably determined cannot achieve the project's
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underlying fundamental purpose. [Citation.]" (In re Bay-Delta Programmatic

Environmental Impact Report Coordinated Proceedings (2008)43 Cal.4th 1143, 1165.)

The Draft EIR included a discussion of alternatives to the project-a "no project" 

alternative, alternative locations within CIM, a reduced-size alternative, and a ternative 

locations at the California Rehabilitation Center at Norco and the California S ate Prison 

at Lancaster. CDCR evaluated each alternative using three screening criteria: (a) does 

the alternative accomplish all or most of the project's objectives, (b) is the alternative 

potentially feasible from economic, legal, regulatory, and technological standpoints; and 

(c) does the alternative avoid or substantially lessen any significant environmental 

impacts of the proposed project, including whether the alternative could create 

significant effects that are potentially greater. (AR 1495.) In considering the alternatives,
l 

the Draft EIR noted: I
i

Locating a [mental health facility] in the greater southern California region 
is driven by two primary factors: 1) Mental health crisis facilities require 
specialized staffing by mental health and medical professionals. . . . 2) 
Currently, there are a limited number of [facilities] in southern California. 
(AR 1495.)11 ■

11 The Draft EIR noted that Coleman required inmates experiencing a mental health crisis to be pls ced in a mental
health crisis facility as quickly as possible, within 24 hours of diagnosis. Compliance with the Coleman court orders 
also required distribution of mental health crisis beds throughout California, as well as the recruitment of sufficient 
qualified staff to avoid delays in treatment. (AR 1298, see also, AR 2826-2861.)

There is nothing in the record, however, explaining how or why CIM was 

selected, instead of a different prison complex in Southern California. While the 

Coleman court orders may have served as the impetus for deciding that a facility had to 

be built in Southern California, the orders do not state that the facility had to be built at 

CIM to the exclusion of other Southern California locations. (AR 2826-2861.) The State 

Budget Act allocated funds for CDCR to prepare working drawings for a faci ity at CIM 
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(AR 3174, 4415-4416, 4418), and CDCR seems to interpret this as a mandate to build 

the facility at CiM, such that any other location would necessarily be deemed an inferior 

alternative simply because the facility "would not be at CIM," and therefore would not 

meet the project objective. (AR 1502-1503.) Of course, both the preparation of working 

drawings, and ultimately the building of a facility, depend on an allocation of funding, but 

that does not mean, necessarily, that a different location should not be considered as an

alternative. i
I

The San Diego Alternative i

I
Petitioners contend the Draft EIR should have considered the feasibility of a 

larger facility at R.J. Donovan Correctional Facility in San Diego. The Draft E R, 

however, states, "The proposed 50-bed [mental health facility in San Diego) is not an 

alternative to, and is needed in addition to, the proposed [facility] at CIM." (AR 1495, 

italics added.) CDCR is already committed to building a mental health facility i at the San
I

Diego prison as part of its compliance with the Coleman court order.12 (AR 156, 1495-

12 See fn. I supra.

I

1496.) Funding for the San Diego facility is appropriated through the 2017-2018 State 

Budget Act. (Ibid.) Therefore, the EIR adequately explains why the San Diegb location 

is not an alternative location for the project. (AR 156, 1318, 1320, 1326-1327, 1495.)
I

The Lancaster Alternative I

The Draft EIR provides that the alternative location at the California State Prison 

at Lancaster "would also not meet the project objective to comply with the provisions of 

the [State Budget] Act to prepare preliminary construction plans for a 50-bed [facility] at
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CIM because it would not be at CIM." (AR 1503, italics added.) Such circular reasoning 

is nonsense.

The substantive analysis of Lancaster as an alternative is deficient, however, 

because it concludes, without citation to any supporting evidence, that the location 

would make it difficult to recruit qualified medical professionals and it could result in new 

impacts to biological resources "because different or additional special-status species 

could be affected." (AR 1502-1503.) The Draft EIR does not show that any research 

was done on the question of recruitment of medical professionals to the Lancaster 

location, nor does it provide any references to environmental studies analyzing the flora 

and fauna in the region. (AR 1068, 1502-1503.)

CDCR’s responses to comments in the Final EIR do not remedy this deficiency.

In response to Petitioners' concerns regarding analysis of the Lancaster alternative,

CDCR stated:

The alternative location at [Lancaster] could result in biological effects that 
are additional to what would occur (and be mitigated) at CIM; for instance, 
while the burrowing owl is common to both CIM and [Lancaster], I 
[Lancaster] is located in the Antelope Valley, an area with sensitive habitat 
that could support sensitive species including alkali mariposa lily, Le ; 
Conte's thrasher, tricolored blackbird, and others. While the [Lancaster] 
site was not surveyed for potential presence of these or other sensitive 
species, [Lancaster] would not avoid any project impacts and may | 
increase them. Although not discussed in the Draft EIR, it is also noted 
that the [Lancaster] site is already spatially constrained by existing | 
facilities including recently constructed medical treatment buildings. (AR 
168.) |

Therefore, although CDCR surmised that certain plant and bird species could be
!

present in and near the Lancaster location, no environmental survey or ana ysis was 

performed. (AR 168.)
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The Norco Alternative

The analysis of the alternative location at the California Rehabilitation Center at
. I

Norco is similarly inadequate. The Draft EIR rejected the location based on an 

incomplete analysis of Norco’s status as an historic place and whether the State Historic 

Preservation Office might consider the demolition of some of the structures.13 (AR 

1502.) Although CDCR's responses to comments in the Final EIR stated that Norco was 

"environmentally inferior" because construction of a mental health facility wou d result in 

the demolition of structures that are eligible for listing on the National Register of

Historic Places (AR 167-168, 6721-6082), this conclusion fails to take into account that 

under the Guidelines, a project that alters an historical resource but follows guidelines in 

the federal "Secretary of the Interior's Standards for the Treatment of Historic

Properties" could mitigate impacts to less than significant, even if alterations to the 

historic resource are substantial. (Guidelines § 15064.6(b)(3).) CDCR also ignores its
I

own acknowledgement that building a facility at the Norco location was possible through

coordination with the State Historic Preservation Office. (AR 1502.)

13 Petitioners do not challenge CDCR’s analysis of the "no project" alternative, the "reduced size" alternative, or
the "alternate location on CIM property" alternative. (AR 1497-1502.)

While an ElR's discussion and analysis of alternatives need not be exhaustive, it 

nevertheless must be specific enough to allow informed decision making and public 

participation. A conclusory discussion of alternatives is not adequate. (Laurel Heights I, 

supra, 47 Cal.3d 376, 406.) Instead, the Guidelines require an EIR to evaluate the 

comparative merits of the alternatives in a manner that allows a meaningful evaluation

and comparison with the proposed project. (Guidelines § 15126.6(a), (d).) The ODOR

rejected the Lancaster and Norco alternative locations as infeasible, though neither the
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EIRs nor the rest of the administrative record contained sufficient information to support

the findings. (See, e.g., Preservation Action Council v. City of San Jose (2006) 141

Cal.App.4th 1336, 1355.)

For these reasons, CDCR failed to proceed in the manner required by law 

resulting in a prejudicial abuse of discretion. Therefore, the petition is granted as to the 

third cause of action.

D. Analysis of Public Security and Emergency and Fire Protection Issues 

(Fourth and Ninth Causes of Action) ,

Petitioners contend the Draft and Final EIRs do not adequately analyze security 

issues at CIM, and fail to address an increased need in the surrounding community for 

fire protection and emergency services that would arise from the presence of a mental 

health facility at CIM. Neither contention is subject to CEQA review. (AR 1321.)
I
I

Public Resources Code sections 21100 and 21151 require an EIRforjany project 

that "may have a significant effect on the environment...." (Pub. Res. C. §§2<1100, 

21151.) The phrase "significant effect on the environment" is limited to substantial, or 

potentially Substantial, adverse changes in physical conditions in the environment. 

(Guidelines, § 15358(b).) Only changes to the physical environment trigger the need for 

an EIR; social or economic impacts alone are insufficient because they are pot physical
I

changes to the environment. (Guidelines, §§ 15064(e), 15382.) Moreover, evidence of
i

social or economic impacts that do not contribute to, or are not caused by, physical
I 
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impacts on the environment is not substantial evidence of a significant effect on the 

environment. (Pub. Res. C., §§ 21080(e), 21082.2(c); Guidelines §15064(f)(6).14

14 See also City of Hayward v. Trustees of Cai. State Univ. (2015) 242 Cal.App.4th 833, 843 (increased demand for 
fire protection and emergency medical services is a socioeconomic impact, not an environmental impact); Preserve 
Poway v. City of Poway (2016) 245 Cal.App.4th 560,576 (social and psychological effects of a project's change to 
community character are not environmental impacts subject to CEQA); Baird v. County of Contra Costa (1995) 32 
Cal.App.4th U64, 1469, n.2 (claim that expansion of residential addiction treatment facility will Increase crime is 
not subject to CEQA review).
15 See also, Taxpayers for Accountable Sch. Bond Spending v. San Diego Unified Sch. Dist. (2013) 215 Cal.App.4th 
1013, 1052 (social impact of parking related to environmental impacts); Christward Ministry v. Superior Court 
(1986) "B4 Cal.App.3d 180, 87 (evidence that new solid waste management facilities at landfill would disturb 
activities at nearby religious retreat showed secondary social impact, demonstrating that project's mpacts were
potentially significant.)

Nevertheless, a lead agency may consider economic or social changes when 

evaluating whether a project's changes to the physical environment should be 
considered significant. Section 15064, subdivision (e) of the Guidelines provides:

. . . Where a physical change is caused by economic or 
social effects of a project, the physical change may be 
regarded as a significant effect in the same manner as any 
other physical change resulting from the project. 
Alternatively, economic and social effects of a physical 
change may be used to determine that the physical change 
is a significant effect on the environment. If the physical 
change causes adverse economic or social effects on 
people, those adverse effects may be used as a factor in 
determining whether the physical change is significant.15

Security Issues

The facility will be built within a "Level II" security area of the CIM. Nevertheless, 
the facility will accept inmates from all security levels. Petitioners contend, therefore, 

that the facility should be built to the maximum Level IV security standards. (AR 1196, 

1321-1322, 1330.) Petitioners imply that cyclone fencing topped with razor wire will be 

insufficient, and that an electric fence should be installed. (AR 144-145, 168.)
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But Petitioners do not establish how these security issues would impact the

physical environment, requiring CEQA review. Even so, the Draft and Final E R still

address these concerns. The building will be built pursuant to CDCR security and

design standards traditionally used for securing and housing Level IV (maximum 

security) inmates-inciuding an enhanced design of all entrances, windows, ventilation 

and fire control systems, observation posts, and security access to the roof of the 

building. (AR 143-145, 1321-1322, 1330.) In addition, although CIM recently improved 

security measures around Facility D4he area of CIM where the facility will be
i

located-additional security fencing will encircle the new facility, providing an additional 

measure. (Ibid.)

Petitioners also raise security concerns arising from the transportation ;ofii
additional inmates to and from the facility. Approximately 1,800 inmates will be 

transported annually. Addressing the increase, the Draft EIR stated that the project 

contemplates the construction of a perimeter road and an "additional vehicular secure
i

entrance." (AR 1330.) The Final EIR explains that CDCR's transportation division has 

the responsibility for transporting inmates, and uses specially-outfitted secures vans for 

transporting mentally ill inmates. In addition, the Final EIR notes that only specially-
j

trained, armed officers operate and provide security support in these vehicles, that 

inmates are fully secured in the special security enclosures in the vans for the duration
i

of their transportation to and from the facility, and that a second vehicle will escort the 

van when inmates pose a higher security risk. Moreover, the current 34-bedj mental 

health program located in CIM's infirmary already deals with inmates transported from 

other facilities. (AR 144.) Therefore, Petitioners have not met their burden to show that 
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these security issues constitute a matter for CEQA review. (See, Saltonstall v. City of 

Sacramento (2015) 234 Cal.App.4th 549, 586-587.)

Fire Protection and Emergency Services

Petitioners similarly fail to meet their burden to establish that additional inmates 

at CIM will increase the demand On fire protection and emergency services in the 

community, subject to CEQA review. CIM's on-site fire department does not provide 

emergency medical care for resident inmates. The District handles these calls. (AR 

149, 1444). The Draft EIR, however, explains that there are seven District fire stations, 

eight medic engines, and one ladder truck, all within approximately three miles of CIM. 

In 2016, the District responded to 196 incidents at CIM; in 2017, t responded to 174. 

(AR 1444.) Due to the security issues arising from non-GDCR personnel responding to 

CIM, the District deploys a disproportionately large contingent of personnel to the facility
I

when responding to emergency calls, (ibid.) Nevertheless, the District's calls to CIM 

represented only 1.4 percent of the fire department's overall responses in 2017, with a 

rate of 0.05 calls per inmate at CIM. The Final EIR notes that fifty additional inmates 

are projected to result in only 2.5 additional calls to the District annually. (AR< 149.)

Therefore, substantial evidence establishes that
. 

 the facility will not result in
. 

 a
i

 

meaningful impact to the provision of fire and emergency services in the surrounding 

community. (See, City of Hayward v. Trustees of Cal. State Univ. (2015) 242

Cal.App.4th 833, 842-843.)

Therefore, the petition is denied as to the fourth and ninth causes of action.
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E. Analysis of Traffic Impacts (Fifth Cause of Action)

Petitioners contend CDCR's analysis of traffic impacts arising from the Project is

based on incorrect and incomplete assumptions and, therefore, the findings are not

supported by substantial evidence. According to petitioners, the traffic analys s in the

Draft EIR does not evaluate traffic at all the surrounding intersections, and on y

considers traffic generated by CIM staff, but hot trips generated by deliveries, visitors, or

the annual transport of up to 1,800 inmates to and from the facility. (AR 162-163, 169-

170.) In addition, petitioners claim the additional traffic analysis provided in the Final

EIR is flawed because the Transportation Impact Analysis was not revised arid made

available for public comment, and is not based on the actual transport of inmates to and

from other mental health facilities.

This argument is moot because traffic congestion based on level of service

(LOS) is no longer considered a significant impact on the environment under CEQA.

Guidelines section 15064.3, subdivision (a), provides in relevant part: "Generally,

vehicle miles traveled is the most appropriate measure of transportation impacts."
I

Section 15064.3, subdivision (c), however, provides: "The provisions of this section shall

apply prospectively as described in section 15007. A lead agency may elect to be

governed by the provisions of this section immediately. Beginning on July 1 , 2020, the

provisions of this section shall apply statewide."16

Public Resources Code section 21099, subdivision (b)(2), provides:

Upon certification of the guidelines by the Secretary of the 
Natural Resources Agency pursuant to this section, 
automobile delay, as described solely by level of service or 
similar measures of vehicular capacity or traffic congestion,

16 See also § 15007, subd, (b), which provides in relevant part: "Amendments to the guidelines apply
prospectively only."
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shall not be considered a significant impact on the 
environment pursuant to this division, except in locations 
specifically identified in the guidelines, if any.

(Italics added.)

The Guidelines were certified on December 28, 2018, thereby abandoning LOS 
as the proper measure as of that date. (Citizens for Positive Growth & Preservation v. 

City of Sacramento (2019) 43 Gal.App.5th 609, 626.) In Citizens for Positive Growth, the 

Court addressed a city's adoption of a general plan in 2015. The petitioner challenged 

the EIR's traffic impact analysis, arguing that the EIR's analysis of the general plan's 

impacts on traffic congestion as measured by LOS constituted significant impacts under 

CEQA, and that the city failed to analyze and mitigate the impacts properly. (Id. at pp, 

616, 625.) The city argued that Public Resources Code section 21099, subdivision 

(b)(2), rendered the petitioner's traffic impact argument moot, because Guidelines 

section 15064.3 was certified in late 2018. (Id. at pp. 625-626.) i
i
i

The Court agreed and found that even though Guidelines section 15064.3 

applied prospectively, Public Resources Code section 21099, subdivision (b)(2), 

provided that upon certification of Guidelines, '"automobile delay, as described solely by 

level of service or similar measures of vehicle capacity or traffic congestion shall not be 

considered a significant impact on the environment pursuant to this division, except in 

locations specifically identified in the guidelines, if any.'" (Citizens for Positive Growth, 

supra, 43 Cal.App.5th at pp. 625-626.) The Court stated:

In mandamus proceedings like this one, "the law to be applied 
is that which is current at the time of judgment in the appellate 
court." [Citations omitted.] Under section 21099, subdivision 
(b)(2), existing law is that "automobile delay, as described 
solely by level of service or similar measures of vehicular 
capacity or traffic congestion, shall not be considered a 
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significant impact on the environment" under CEQA, except for 
roadway capacity projects. Accordingly, the 2035 General 
Plan's impacts on LOS (i.e., automobile delay) cannot 
constitute a significant environmental impact, as Citizens 
argues, rendering Citizens' traffic impacts argument moot. ...

(Citizens for Positive Growth, supra, 43 Cal.App.4th at p. 626.)

Thus, Citizens for Positive Growth rejected the precise position advanced by 

petitioners in this litigation.

Here, the Draft EIR was drafted shortly before the revisions to Guidelines section

15064.3 were finalized, and recognized the then-proposed revisions would establish 

new criteria to replace the LOS methodology with metrics related to vehicle miles 

traveled ("VMT"). (AR 1449.) However, the Draft EIR also proceeded with its use of the 

LOS methodology on the ground that the then-pending legislation to revise Gjuidelines 

section 15064.3 "[did] not preclude the application of local general plan policies, zoning 

codes, conditions of approval, or any other planning requirements." (Id.) The 'Final EIR, 

drafted in April 2019, did not revise the traffic analysis in the Draft EIR or otherwise 

address the adoption of the VMT methodology in the revision to Guidelines section 

15064.3. (AR 280-297.) As a result, since the EIRs evaluated traffic as an 

environmental impact using the LOS methodology, the court cannot make a 

determination regarding the traffic analysis because this methodology is no linger valid.

Here, unlike Citizens for Positive Growth, Guidelines section 15064.3 is now in effect 

statewide, mandating VMT analysis. Even so, there is no basis to apply it retroactively 

to the Project because Guidelines section 15064.3, subdivision (c), explicitly states that 
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it applies prospectively.17 As a result, since Guidelines section 15064.3 is prospective 

and did not require CDCR to use the VMT criteria at the time the Final EIR was certified, 

17 This conclusion begs the question about what traffic impact analysis, if any, should be provided in 
the eighteen-month gap between December 28, 2018, the date of certification of Section 15064.3, and 
July 1,2020, the date of mandatory prospective application. Nevertheless, binding precedent has 
concluded that as a result of certification of Guidelines section 15064.3, traffic congestion "shall not be 
considered a significant impact on the environment" for purposes of CEQA except as specifically 
Identified in the Guidelines, which only permits the analysis for roadway capacity projects. (Citizens for 
Positive Growth, supra, 43 Cai.App.5th at p. 626.)

18 Public Resources Code section 21099, subdivision (b)(3), provides that subdivision (b) does not 
relieve a public agency of analyzing a project's "potentially significant transportation impacts related to air 
quality, noise, safety, or any other impact associated with transportation." Therefore, the traffic analysis 
may still be relevant to these other issues. However, petitioners' challenge regarding air quality impacts 
did not pertain to the substantive analysis, but rather, to the question of whether the Final EIR should 
have been recirculated so the public could have had an opportunity to comment on a new analysis of air 
quality issues. (AR 285-291; see, infra, Ruling, Section 111.F.) But in and of itself, the traffic analys—is-- --cann-------ot•
serve as an environmental impact for this Project.

the petition is denied as to the fifth cause of action.18

F. Opportunity for Comment on Air Quality Analysis (Sixth Cause of Action)

Petitioners contend the Draft EIR should have been recirculated because the 

public did not have an opportunity to comment on a new analysis of air quality, issues 

included in the Final EIR. (AR 285-291.) According to petitioners, CDCR's analysis

results in two newly identified significant impacts and a new mitigation measure. (AR 

287-290, 1360-1361.) <

If significant new information is added to an EIR after notice of public review has 

been given, but before final certification of the EIR, the lead agency must issue a new
i

notice and recirculate the EIR for review and comments. (Pub. Res. C. § 21092.1;

Guidelines § 15088.5; Vineyard Area Citizens for Responsible Growth v. City of Rancho 

Cordova (2007)40 Cal.4th 412, 447.) New information is considered "significant" if it 

would change an EIR "in a way that deprives the public of meaningful opportunity to 

comment upon a substantial adverse environmental effect of the project or a feasible 
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way to mitigate or avoid such an effect (including a feasible project alternative) that the

project's proponents have declined to implement.” (Guidelines § 15088.5(a).)

Nevertheless, "[rjecirculation is not required where the new information added to the

EIR merely clarifies or amplifies or makes insignificant modifications in an adequate

EIR." (Guidelines § 15088.5(b).)

Examples of "significant new information" requiring recirculation include 

disclosures showing: (1) a new significant environmental impact would result from the 

project or from a new proposed mitigation measure; (2) a substantial increase in the 

severity of an impact would result unless mitigation measures are adopted to reduce the 

impact to a level of insignificance; (3) a feasible project alternative or mitigation 

measure that is considerably different from those previously analyzed would clearly 

lessen the significant impacts of the project, but the project proponents decline to adopt 

it; or (4) the draft EIR was so fundamentally inadequate that it precluded meaningful 

public review and comment. (Guidelines § 15088.5(a); see also Laurel Heights

Improvement Ass'n v. Regents of Univ, of Cal. (1993) 6 Gal.4th 1112, 1130 ("Laurel

Heights //").)

"A decision not to recirculate an EIR must be supported by substantia evidence 

in the administrative record." (Guidelines § 15088.8(e).) Therefore, in deciding whether 

the CDCR properly determined recirculation of the Final EIR was unnecessary, the 

Court must determine whether the record as a whole contains substantial evidence to 

support CDCR's conclusion that "significant new information" was not added to the 

document. Substantial evidence means "enough relevant information and reasonable 

inferences from this information that a fair argument can be made to support a
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conclusion, even though other conclusions might also be reached." (Guidelines, § 

15384(a).) Under this standard, GDCR's decision is presumed to be correct, and 

petitioners bear the burden of demonstrating that the determination is not supported by 

substantial evidence. (Western Placer Citizens for an Agricultural & Rural Environment 

v. County of Placer (2006) 144Cal.App.4th 890, 903.)

CDCR was not required to recirculate the EIR. The Final EIR included updated 

modeling for air quality and other analyses based on the project's increased square 

footage to determine whether revisions to the impact determinations were warranted.

(AR 131, 344-440.) In applying the updated modeling, CDCR found that site, 

preparation for the project will generate 6.1 pounds per day of respiratory particulate 

matter emissions, slightly exceeding the 6 pounds per day localized threshold of 

significance. (AR 131, 152.) As a result, the revised air quality analysis also contains a 

new mitigation measure suggested by the Southern California Air Quality Management 

District (SCAQMD). This mitigation measure would reduce the new impact below the 

level of significance to 4.7 pounds per day of emissions. (AR 150-153, 280-295, 1302.)

The Final EIR states that CDCR will implement the mitigation measure. (AR 153.)

Although the Final EIR includes a new impact in the air quality analys is, the

Guidelines state that recirculation is required "unless mitigation measures are adopted 

that reduce the impact to a level of significance." (Guidelines § 15088.5(a)(2).)

Recirculation is required only if the mitigation measure meets all of the following criteria: 

(1) it is feasible, (2) it is considerably different from the mitigation measures already 

evaluated in the draft EIR, (3) it would clearly lessen the project's signifies™ 

environmental impacts, and (4) it is not adopted. (See, South County Citizens for Smart 

Page 29 of 34



Growth v. County of Nevada (2013) 221 Cal.App.4th 316, 330.) Petitioners have failed 

to meet their burden to show that recirculation was required.

Therefore, the petition is denied as to the sixth cause of action.

G. Analysis of Water and Wastewater Issues19

19 The Opening Brief does not address the Eighth Cause of Action (inadequate analysis of stormwater
Impacts). The issue Is apparently abandoned.

Waste Water

Petitioners claim the inadequate baseline description makes it impossible to 

determine if the facility will be connected to CIM's on-site septic system or to the public 

sewer system operated by Chino and the Inland Empire Utilities Authority. There are 

only limited connections to the sewer system, and CDCR did not evaluate additional 

service options. Petitioners also claim CDCR did not address existing deficiencies in

CIM's septic system.

The arguments are unsupported. The Draft EIR states, "CIM, including the
> 

proposed [facility] site, is currently served by potable water, wastewater conveyance

and treatment ... and solid waste services." (AR 1328.) Wastewater treatment is 

handled by CIM's on-site wastewater treatment plant, which is operated in accordance 

with the applicable waste discharge requirements adopted by the Santa Ana Regional

Water Quality Control Board. (AR 1466.) Treated wastewater is discharged to 

percolation ponds, where water is reclaimed for irrigation of on-site agricultural fields.

(AR 1466.)

The Final EIR's response to comments states that there is adequate capacity in

CIM's existing wastewater treatment plant, CIM is in compliance with all applicable 
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waste discharge requirements, and therefore, "[t]here would be no need to connect [the 

facility] to the [sewer system] (AR 172.)

While the Draft EIR acknowledges that construction of the facility would result in 

"increased generation of wastewater flows associated with 50 inmate-patients and 

associated staff" (AR 1428), the proposed facility "would have separate service lines 
connecting to existing domestic water and sanitary sewer lines, each located Lithin

Facility D (AR 1330.)The Summary of Impacts and Mitigation Measures states that 

based on wastewater generation rates at other CDCR facilities, CDCR concluded the 

CIM facility would generate approximately 6,500 gallons per day, resulting in a total 

wastewater treatment demand of 0.8365 million gallons per day. (AR 1312 (Irjnpact
i

4.11-2).) Since the maximum capacity of CIM's wastewater treatment plant is{ 1.69
iI

million gallons per day and currently has an average flow rate that is approximately half 

the permitted capacity, the summary concludes that the project "would not cause 

exceedance of the [Waste Water Treatment Plant] treatment capacity." (AR 1312; see 

also, AR 1328, 1466.)

The Draft EIR also determines that continued compliance with the applicable 

waste discharge requirements "would ensure that water from the proposed [facility] 

would not enter surface waters and any entering the groundwater basin wou d not 

contaminate aquifers," and therefore, no mitigation was required. (AR 1428.) The Draft
!

EIR also concludes that "no construction of new wastewater treatment facilities or 

expansion of existing facilities would be needed."20 (AR 1469.)

20 To the extent petitioners contend the inadequate baseline description influences the adequacy of the 
wastewater treatment analysis, the determination that "no expansion of existing facilities is needed" suggests that 
the current condition of the septic system is sufficient and does not require any updates or repairs.
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Based on this discussion in the record, there is substantial evidence showing that 

the analysis of the current wastewater capacity and the project's wastewater impacts is 

adequate.

Water Needs and Impacts to Groundwater

Petitioners claim the analysis of additional water needs due to the project is 

insufficient, and that the analysis of potential groundwater impacts had too short a time-

horizon.

CDCR, however, explains that CIM overlays the adjudicated Chino Groundwater 

Basin. The State and petitioners are parties to that judgment. As a member of the 

Overlying Agricultural Pool, CDCR shares rights to the Basin's annual "Safe Yield" of 

82,800 acre-feet, and any additional water needs generated by the facility would be met 

through groundwater produced pursuant to these rights. (AR 1424-1425, 14405-14407, 

14454.) CDCR explains that the Basin's governance documents, including the 

judgment parties' "Peace Agreement," the "Optimum Basin Management Plan," and the 

"State of the Basin Reports" dictated the EIR's Year 2035 time-horizon. (AR 1429-

1430, 5911-5989, 11419, 11498-11571.100.) Because the facility would not adversely 

affect the Basin's annual Safe Yield, the project would not cause substantial depletion of 

groundwater resources through 2035. (AR 1429-1430, 5911-5989, 11419, 11498-

11571.100.) I
j

CDCR concluded that projection beyond 2035 would be too speculative. (AR 

172, 1429-1430.) When no accepted methodology exists to assess an environmental 

impact, the lead agency may properly conclude that that the impact is too speculative to 

reliably evaluate it. (See, e.g., Laurel Heights II, supra, 6 Cal.4th 1112, 1137.) Courts 
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should uphold EIRs if the failure to analyze future long-term impacts is due to unknown 

or unknowable factors. (See, e.g., Alliance of Small Emitters/Metals Industry v. South

Coast Air Quality Mgmt. Dist. (1997) 60 Cal.App.4th 55, 67.)

Petitioners have failed to demonstrate that it was improper for GDCR to rely on 

the detailed findings in the Basin's governance documents by refusing to speculate 

beyond the 2035 time-horizon. The analysis of the water and wastewater issues in the

EIRs is adequate. Therefore, the petition is denied as to the seventh cause of action.

H. Decision to Locate the Project at the CIM (Tenth Cause of Action)

Petitioners contend CDCR's decision to locate the project at CIM was iarbitrary 

and capricious" because it "disregards public safety and peace of mind" due to the 

changed character of the surrounding community and continuing infrastructure and 

security issues. (Opening Brief, 27:10-14.) Petitioners cite no authority and provide no 

substantive argument in support of this assertion. A point merely asserted without 

authority for the proposition is deemed without foundation and requires no 

discussion. (See Allen v. Smith (2002) 94 Cal.App.4th 1270, 1281 ,)21 Therefore, the 

21 Despite being the subject of a separate cause of action, it may be that the issue is subsu med in the 
analysis of alternatives, discussed supra at§ 111-C.

petition is denied as to the tenth cause of action.

h/

Conclusion

For the reasons explained above, the petition is granted on two grounds: (a) The 

description of baseline conditions is inadequate; and (2) The analysis of alternatives is

inadequate. All other grounds for the petition are denied. Counsel for the City of Chino 
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is ordered to prepare and circulate a proposed writ and judgment to all counsel, and 

then submit it to the Court along with any objections to the wording.

Dated: June 24, 2021 ._______________________
David Cohn j
Judge of the Superior Court
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CITY OF CHINO, a municipal Corporation; 
CHINO VALLEY INDEPENDENT FIRE 
DISTRICT, a special district; COUNTY OF 
SAN BERNARDINO, a political subdivision; 
CITY OF CHINO HILLS, a municipal 
corporation,

Petitioners.
vs.

CALIFORNIA DEPARTMENT OF 
CORRECTIONS AND REHABILITATION; 
RALPH DIAZ, in his official capacity as 
secretary of the California Department of 
Corrections and Rehabilitation; and DOES 1 to 
30, Inclusive,

 Respondents.

Case No.: CIVDS1917019

Assigned to:
Hon. David Cohn, Dept. S26

JUDGMENT GRANTING IN PART AND 
ENYING IN PART PETITION FOR WRIT D

OF MANDATE

Dept.: S26

Action Filed: 06/07/2019

On February 24, 2021, the Petition for Writ of Mandate filed by Petitioners, City of Chino,

Chino Valley Independent Fire District, County of San Bernardino, and City of Chino Hills 

(collectively, Petitioners) came on regularly for hearing before the Honorable David Cohn in

Department S-26 of the San Bernardino Superior Court. Petitioner City of Chino was represented by

June S. Ailin ofthe law firm of Aleshire & Wynder LLP. Petitioner Chino Valley Independent

Fire District was represented by Isaac M. Rosen of the law firm of Best, Best & Krieger LLP. 

JUDGMENT GRANTING IN PART, DENYING IN PART WRIT OF MANDATE (CIVDS 1917019)

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN BERNARDINO, SAN BERNARDINO DISTRICT

Screen Reader Instructions: This part of the document contains 
line numbers 1 through 28 which correlate to specific lines on 
each page for citation purposes. These line numbers have been 
made bold. If you want to have the line numbers announced in a 
way which differentiates them from the regular flow of content, 
turn on the announcement of bold text. Lines with no content 
have been marked as background and will not be announced.
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Petitioner County of San Bernardino was represented by Jason M. Searles of the Office of County 

Counsel of the County of San Bernardino. Petitioner City of Chino Hills was represented by Gregory 

A. Kovacevich of Hensley Law Group. Respondents California Department of Corrections and 

Rehabilitation (CDCR) and Ralph Diaz in his official capacity as Secretary of the California 

Department of Corrections and Rehabilitation (collectively, "Respondents") were represented by 
Deputy Attorney General Carol A. Z. Boyd of the Office of the Attorney General If the State of 

California.

The Petition for Writ of Mandate challenged CDCR's environmental impact report (EIR) for 

the mental health crisis facility project at the Chino Institution for Men (MHCF Project) pursuant to 

the California Environmental Quality Act (CEQA) and on other grounds.

The Administrative Record for the MHCF Project, prepared and lodged wit i the Court by

Respondents, was admitted into evidence.
■ I

Thereafter the Court, having read and considered the evidence, the supporting and opposing
I

briefs, and arguments presented by the parties, issued its "Revised Ruling on Submitted Matter: 

Petition for Writ of Mandate" (Ruling), dated June, 24, 2021, a true and correct copy of 

which is attached hereto as Exhibit A and incorporated herein by this reference.

NOW THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED THAT:

(1) For the reasons fully stated in the Ruling, Petitioners' Petitioii for Writ of

Mandate is granted in part and denied in part.

19

(2) Judgment is entered in favor of Petitioners and against Respondents on the First 

Cause of Action (description of the baseline conditions), and Third Cause of Action (analysis 

of project alternatives).

(3) Judgment is entered in favor of Respondents and against Petitioners on the Second

-2-

JUDGMENT GRANTING IN PART, DENYING IN PART WRIT OF MANDATE (CIVDS 1917019)
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1 Cause of Action (description of project), Fourth Cause of Action (analysis of security and public 
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JUDGMENT GRANTING IN PART, DENYING IN PART WRIT OF MANDATE (CIVDS 1917019)

safety issues), Fifth Cause of Action (analysis of impacts on traffic conditions.), Sixth Cause 

of Action (opportunity for comment on revised air quality analysis Seventh Cause of Action 

(analysis of water and wastewater issues), Eighth Cause of Action (analysis of stormwater impacts).

Ninth Cause of Action (impacts on fire protection and emergency services), and Tenth Cause oi

Action (arbitrary and capricious decision).

(4) A peremptory writ of mandate shall issue in the form attached hereto as Exhibit B.

Under Public Resources Code section 21168.9, subdivision (b), the Court shall retain 

jurisdiction, by way of return to the writ, over the Respondents' proceedings on the MHCF Project 

until the Court has determined that the Respondents have fully complied with CEQA and the Court 

issues an order discharging the preemptory Writ of Mandate.

(6) Costs are awarded to petitioners pursuant to a timely filed and served Memorandum of

Costs, subject to any timely filed and served Motion to Tax Costs. (Cal. Rules ofCourt, rule3.1700;

Code Civ. Proc., § 1033.5.)

(7) This Court shall retain jurisdiction to consider a request for an award of reasonable 

attorneys' fees pursuant to a properly and timely motion filed by Petitioners under; Code of Civil 

Procedure, section 1021.5 and California Rules of Court, rule 3.1702.
I

The Clerk is ordered to enter this Judgment. ;

I

DATED: September 2021

DAVID COHN
Judge of the Superior Court

8

9  

14

17 



DOCKETING

17 AM),:58



S333DHV S01
3VU3N33 A3N30ilV

SI :GI HV LI <J3S IZDZ


	Appendix ASeptember 2021 Writ of Mandate
	Case No.: CIVDS1917019 
	Revised Ruling on Submitted Matter: Petition for Writ of Mandate
	Background
	II Standard of Review
	Ill Petitioners' Claimed Deficiencies
	A. Analysis of Baseline Conditions (First Cause of Action)
	B. Description of the Project (Second Cause of Action)
	Increased Size of the Project 
	Future Expansion of Project

	C. Analysis of Project Alternatives (Third Cause of Action)
	The San Diego Alternative i
	The Lancaster Alternative I
	The Norco Alternative

	D. Analysis of Public Security and Emergency and Fire Protection Issues (Fourth and Ninth Causes of Action) ,
	Security Issues
	Fire Protection and Emergency Services

	E. Analysis of Traffic Impacts (Fifth Cause of Action)
	F. Opportunity for Comment on Air Quality Analysis (Sixth Cause of Action)
	G. Analysis of Water and Wastewater Issues19
	Waste Water
	Water Needs and Impacts to Groundwater

	H. Decision to Locate the Project at the CIM (Tenth Cause of Action)

	IVConclusion

	Case No.: CIVDS1917019
	NOW THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED THAT:





