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TEXT OF ADOPTED REGULATIONS

In the following text, strikethrough indicates deleted text; underline, indicates added
text.

California Code of Regulations, Title 15, Crime Prevention and Corrections Division 3,
Adult Institutions, Programs and Parole

Chapter 1. Rules and Regulations of Adult Operations and Programs
Subchapter 5.5. Parole Consideration
Article 1. Parole Consideration for Determinately-Sentenced Nonviolent Offenders.

Section 3492. Eligibility Review and Referral is amended as follows:

Section 3492. Public-Safety-Sereening Eligibility Review and Referral to the Board of
Parole Hearings.

(a) Effective July 1, 2017, # an inmate is determined to be Eeligible for parole consideration

determinately-sentenced nonviolent offenders under Ssection 3491.—he—oer-she shall be

sereened-under-this-section-forpossiblereferral-referred to the Board of Parole Hearings for

parole consideration-

bytamates-shall-be-sereened-underthis-section at least 35 calendar days prior to their

nonviolent parole eligible date_unless -
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9)TFhe their inmate's-nonviolent parole eligible date falls atleast less than 180 calendar
days prior to his-er-her their earliest possible release date and or the-inmate they will ret
reach his—er-her-their earliest possible release date feratleast in less than 210 calendar
days.

&) (b) irmates A review for possible referral to the Board under subsection (a) shall be
sereened-conducted again underthis-section-one year from the date of their the inmate’s

previous public-safety-sereening-review for referral until they-are the inmate is released from

custody or are is no longer eligible for parole consideration under Ssection 3491,-#-any-of

H(c) Publicsafety-sereening-and Rreferral results under subsection (a) shall be served on

the inmate and placed in the inmate's central file within 15 business days of being
completed and, if the inmate is deemed-eligibleforreferral referred to the Board of Parole
Hearings, he-ershe the inmate shall be provided information about the nonviolent offender
parole process, including the opportunity to submit a written statement to the Board of
Parole Hearings.

{g)(d) Public-safety-sereenings—and-rReferrals review results under this subsection (a) are
subject to the department's inmate appeal process in accordance with Aarticle 8 of
Cehapter 1 of this Ddivision.

(e) Inmates who were ineligible for referral to the Board of Parole Hearings under the former
public safety screening criteria shall be reviewed again under subsection (a), unless they
are no longer eligible for parole consideration under Section 3491 or have been released.
Note: Authority cited: Cal. Const., art. 1, sec. 32(b); and Section 5058, Penal Code.
Reference: Cal. Const., art. 1, sec. 32(a).

Section 3493. Processing for Release.

If an inmate is approved for release by the Board of Parole Hearings under Ssection 2449.4
of Ddivision 2 of this title and the decision is not vacated or overturned by the Board of
Parole Hearings, the Division of Adult Institutions shall release the inmate 60 calendar days
from the date of the Board of Parole Hearings' decision unless the inmate has an additional
term to serve for an in-prison offense. Inmates released pursuant to this section shall be
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released in accordance with Ssection 4755 of the Penal Code, Ssection 3075.2 of this title,
and any other procedures required by law, including required notifications to victims and law
enforcement agencies.

Note: Authority cited: Cal. Const., art. 1, sec. 32(b); and Section 5058, Penal Code.
Reference: Cal. Const., art. 1, sec. 32(a).

California Code of Regulations, Title 15, Division 2, Board of Parole Hearings
Chapter 3. Parole Release.

Article 15. Parole Consideration for Determinately-Sentenced Nonviolent Offenders.

Section 2449.2. Jurisdictional Review is repealed.

Adopted Text NCR 19-06 3/26/20 3



Section 2449.3. Notification Process is amended as follows:

Section 2449.3. Notification Process.

(a) Within five business days of a-hearing-officer-determining-the-board-hasjurisdiction-to
review-an-thmate-forrelease-under-seetion2449-2an inmate being referred to the board for
parole consideration under Section 3492 of Division 3 of this title, the board shall notify
registered victims and the prosecuting agency or agencies of the inmate's pending parole
review and provide an opportunity to submit a written statement.

(b) Responses to the board under this section must be in writing and postmarked or
electronically stamped no later than 30 calendar days after the board issued the notification.
(c) A registered victim is any person who is registered as a victim with the department's
Office of Victim and Survivor Rights and Services at the time of the inmate's referral to the
board under Ssection 3492 of Ddivision 3 of this title.

(d) The prosecuting agency or agencies include any California district attorney office
responsible for prosecuting the inmate, or the State of California Office of the Attorney
General if that office was responsible for prosecuting the inmate, for any crimes for which
the inmate is currently incarcerated.

Note: Authority cited: Cal. Const., art. 1, sec. 32(b). Reference: Cal. Const., art. 1,
sec. 32(a).

Section 2449.4. Review on the Merits is amended as follows:

Section 2449.4. Review on the Merits.

(a) Within 30 calendar days of the conclusion of the notification process described under
subsSection 2449.3(b), a hearing officer shall confirm the inmate is eligible for parole
consideration under Section 3491 of Division 3 of this title and, if the inmate’s eligibility is
confirmed, review the inmate's case on the merits and determine whether to approve his-or
herthe inmate’s release._If the inmate is determined to be ineligible for parole consideration
under Section 3491 of Division 3 of this title, the hearing officer shall issue a written decision
as specified in subsection (d) without conducting a review on the merits under subsection
(b) and (c).

(b) The hearing officer shall review and consider all relevant and reliable information about
the inmate including, but not limited to:

(1) Information contained in the inmate's central file and the inmate's documented criminal
history, including the inmate's Record of Arrests and Prosecutions (RAP sheets) and any
return to prison with a new conviction after being released as a result of this section; and

(2) Written statements submitted by the inmate, any victims registered at the time of the
referral, and the prosecuting agency or agencies that received notice under
Ssection 2449.3.

(c) Atfter reviewing and considering the relevant and reliable information, the hearing officer
shall determine whether the inmate poses a current, unreasonable risk of violence or a
current, unreasonable risk of significant criminal activity as determined by considering and
applying the factors in Ssection 2449.5.
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(d) The hearing officer shall issue a written decision that includes a statement of reasons
supporting the decision. A copy of the decision shall be served on the inmate and placed in
the inmate's central file within 15 business days of being issued. The board shall, within five
business days of issuing a decision, send notice of the decision to any victim who was
registered at the time of the referral and any prosecuting agency or agencies that received
notice under Ssection 2449.3.

(e) If the hearing officer finds the inmate poses a current, unreasonable risk of violence
or a current, unreasonable risk of significant criminal activity, the hearing officer shall deny
release and issue his or her decision.

&)(f) If the hearing officer finds the inmate does not pose a current, unreasonable risk of
violence or a current, unreasonable risk of significant criminal activity, the hearing officer
shall approve release and issue his or her decision unless the decision will result in the
inmate being released two or more years prior to his or her earliest possible release date. If
the decision will result in the inmate being released two or more years prior to his or her
earliest possible release date, the decision shall be reviewed by an associate chief deputy
commissioner or the Chief Hearing Officer before it is finalized and issued. If the associate
chief deputy commissioner or the Chief Hearing Officer does not concur with the hearing
officer's decision, he or she shall issue a new decision approving or denying release.

&) (q) Inmates approved for release under this section shall be processed for release by
the department as described in Ssection 3493 of Ddivision 3 of this title.

& (h) Inmates denied release under this section shall be sereened reviewed for possible
referral to the board again annually as provided in subsection 3492(eb) of Ddivision 3 of this
title.

{g (i) Inmates may seek review of decisions issued under this section by writing the board
in accordance with Ssection 2449.7 within 30 calendar days of being served the decision.
Decisions issued under this section are not subject to the department's inmate appeal
process under Aarticle 8 of Cehapter 1 of Ddivision 3 of this title.

(1) The time period specified in subsection (a) shall be extended as necessary to ensure all
inmates referred to the board under subsection (e) of Section 3492 of Division 3 of this title
are reviewed by the board by no later than March 31, 2020.

Note: Authority cited: Cal. Const., art. 1, sec. 32(b). Reference: Cal. Const., art. 1,
sec. 32(a).

Section 2449.5. Factors to Consider During a Review on the Merits is amended as
follows:

Section 2449.5. Factors to Consider During a Review on the Merits.

Subsections 2449.5(a) through 2449.5(e)(4) are unchanged.
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Subsection 2449.5(f) through (f)(4) are amended as follows:

() The following factors concerning the inmate's institutional behavior, work history, and
rehabilitative programming as documented in the inmate's central file shall be considered as
aggravating the inmate's risk.

(1) The inmate has been found guilty of institutional Rules Violation Reports resulting in
physical injury or threat of physical injury since his or her last admission to prison or has
one or more recent serious institutional Rules Violation Reports.

(2) There is reliable information in the confidential section of the inmate's central file
indicating the inmate has engaged in criminal activity since his or her last admission to
prison.

(3) The inmate has limited or no participation in available vocational, educational, or work
assignments.

(4) The inmate has limited or no participation in available rehabilitative or self-help
programming to address the circumstances that contributed to his or her criminal behavior,
such as substance abuse, domestic violence, or gang involvement.

Subsections 2449.5(g) through 2449.5(h) are unchanged.

Note: Authority cited: Cal. Const., art. 1, sec. 32(b). Reference: Cal. Const., art. 1,
sec. 32(a).

Section 2449.6. Vacating a Decision is amended as follows:

Section 2449.6. Vacating a Decision.
(@) If at any time prior to release an inmate previously approved for release under
Ssection 2449.4 is subsequently determined to no longer be eligible for parole consideration

under Ssection 3491 of Ddivision 3 of this title erto-ne-longermeetthecriteriaforreferrat-to
the-board-under-subsection-3492(c)-of division-3-of this-title, the Chief Hearing Officer or an

associate chief deputy commissioner shall issue a written decision vacating the previous
decision that includes a statement of reasons supporting the new decision.

(b) Within 15 business days of issuing a decision under subsection (a), a copy of the
decision shall be served on the inmate and placed in the inmate's central file. The board
shall, within five business days of issuing a decision under subsection (a), send notice of
the decision to any victim who was registered at the time of the referral and any prosecuting
agency or agenmes that received notlce under Ssectlon 2449.3.

e&-Inmates may request review of a deC|S|on issued under this section by writing the board
as provided in Ssection 2449.7 within 30 calendar days of being served the decision.
Decisions under this section are not subject to the department's inmate appeal process
under Aarticle 8 of Cehapter 1 of Ddivision 3 of this title.

Note: Authority cited: Cal. Const., art. 1, sec. 32(b). Reference: Cal. Const., art. 1,
sec. 32(a).
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Section 2449.7. Decision Review is amended as follows:

Section 2449.7. Decision Review.

(&) An inmate may request review of ajurisdictional-decision-issued-undersection2449.2,a
decision on the merits issued under Ssection 2449.4; or a decision vacating a previous
approval for release issued under Ssection 2449.6 by submitting a written request to the
board within 30 calendar days of the inmate being served the decision. The inmate's written
request shall include a description of why the inmate believes the previous decision was not
correct and may include additional information not available to the hearing officer at the time
the previous decision was issued.

Subsections 2449.7(b) through 2449.7(e) are unchanged.
Subsections 2449.7(f) through 2449.7(h) are amended as follows:

() Within five business days of issuing a decision under this section that overturns a
previous decision issued under Ssection 2449.4 or 2449.6, the board shall send notice of
the decision to any victim who was registered at the time of the referral and any prosecuting
agency or agencies that received notice under Ssection 2449.3. Inmates who are denied
release under this section shall be sereened reviewed for possible referral to the board
again annually as provided in subsection 3492{eb} of Ddivision 3 of this title.

(g) If a decrsron under this sectlon overturns a previous decision that determlned the beard

under—seeuen—2449—2 inmate was not eIrqrbIe for parole consrderatlon under Sectlon 3491 of

Division 3 of this title, the board shall proceed with the notification process outlined in
Ssection 2449.3. The board shall also, within 60 calendar days, conduct a review on the
merits under Ssection 2449.4.

(h) Decisions under this section are not subject to the department's inmate appeal process
under Aarticle 8 of Cehapter 1 of Ddivision 3 of this title.

Note: Authority cited: Cal. Const., art. 1, sec. 32(b). Reference: Cal. Const., art. 1,
sec. 32(a).
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FINAL STATEMENT OF REASONS:

The Initial Statement of Reasons is incorporated by reference.

DETERMINATIONS, ASSESSMENTS, MANDATES, AND FISCAL IMPACT:

The Department has determined that no alternative considered would be more effective in
carrying out the purpose for which this regulation is proposed, or would be as effective and less
burdensome to affected private persons, or would be more cost effective to affected private
persons and equally effective in implementing the statutory policy or other provision of law, than
the action proposed. No such alternatives were proposed or brought to the Department’s attention
during the adoption of this rulemaking action. The Department determined that taking no action
would mean the Department would fail to comply with the In re McGhee ruling.

The Department has made an initial determination that the action will not have a significant
adverse economic impact on business. Additionally, there has been no testimony or other
evidence provided that would alter the CDCR’s initial determination.

The Department has determined that this action imposes no mandates on local agencies or
school districts, or a mandate which requires reimbursement pursuant to Part 7 (Section 17561)
of Division 4 of the Government Code.

The Department has determined that no reasonable alternatives to the regulation have been
identified or brought to the attention of the Department that would lesson any adverse impact on
affected private persons or small business than the action planned.

PUBLIC HEARING COMMENTS:

A public hearing was held on January 7, 2020. There were no attendees.

SUMMARIES AND RESPONSES TO WRITTEN PUBLIC COMMENTS RECEIVED DURING
THE PUBLIC COMMENT PERIOD:

Commenter #1

Please note: the commenter labels his comment as a petition; however, the document is clearly
a public comment regarding this rulemaking action and will be treated as such by the Department.
Additionally, the commenter states that his comment incorporates by reference several other
public comments related to this and other rulemaking actions. Pursuant to Government Code
Section 11346.9(a)(3), the Department will respond only to the comments submitted by this
commenter that relate to this rulemaking action.

Comment 1: Commenter states that “respondents have absolutely no jurisdiction, authority,
discretion, or power to draft, implement, or enforce regulations for [the Department] to determine
‘eligibility’ for nonviolent felony inmates for ‘parole consideration’ under [Proposition 57].”
Commenter cites several court cases (In re Schuster, In re McGhee, In re Edwards, Brown v.
Superior Court) to support this claim.

Response to Comment 1: Proposition 57 added Article I, Section 32 to the California
Constitution. Subdivision (a) of the section mandates parole consideration for nonviolent
offenders upon completion of the full term for his or her primary offense. Subdivision (b) of the
section specifically mandates the Department of Corrections and Rehabilitation (Department) to
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adopt regulations in furtherance of the added provisions. Therefore, the Department has the
explicit constitutional authority to promulgate regulations to implement parole consideration of
nonviolent offenders, and the commenter’s claim that the Department has no authority to do so is
unsupported.

Moreover, the commenter’s reference to the cases cited is not germane to the allegation that the
Department has “no jurisdiction, authority, discretion, or power to draft, implement, or enforce
regulations” to determine parole consideration under Proposition 57. However, for informational
purposes, the cases are addressed as follows:

The Department’s nonviolent parole consideration regulations currently exclude any offender
whose criminal histories contain one or more sex offenses requiring registration under
Penal Code Section 290 et. seq., regardless of when that offense was committed. The
Department enacted this exclusion to protect and enhance public safety in accordance with
its constitutional mandate under Article |, Section 32, subdivision (b). However, the California
Third District Court of Appeal held in In re Schuster that offenders cannot be barred from
nonviolent parole consideration based on a prior conviction for a sex offense requiring
registration. A petition for review has been filed with the California Supreme Court to hold the
lower court’s decision pending its review of the Gadlin case, which raised a similar question.
Until these decisions are issued, the regulations remain properly in effect. However, following
the outcome of Schuster and Gadlin, regulations will be amended, if necessary, to bring them
into compliance with the Court’s decision.

In In re McGhee, the First District Court of Appeal struck down the public safety screening
process established in California Code of Regulations, Title 15, Section 3492, on the grounds
that those regulations prevented some nonviolent offenders from receiving parole
consideration. Following this decision, the Department and the Board of Parole
Hearings (Board) submitted an emergency regulatory action, which was approved by the
Office of Administrative Law on September 10, 2019, to comply with the court’s decision. This
regular rulemaking makes permanent the emergency regulations that bring the Department
and Board into compliance with the McGhee ruling.

The Department’s original nonviolent parole regulations restricted the nonviolent parole
consideration process to only determinately-sentenced offenders, meaning offenders who are
not currently incarcerated for a crime that was serious enough to result in an indeterminate or
“life” sentence. The In re Edwards (2018) 26 Cal.App.5th 1181 decision extended the
nonviolent parole consideration process to indeterminately-sentenced nonviolent offenders.
The Department subsequently promulgated regulations to incorporate the Edwards decision,
and the regulations became permanent on October 21, 2019.

Brown v. Superior Court addressed whether the amendments to the proposed ballot measure
for the original Public Safety and Rehabilitation Act of 2016 were “reasonably” germane to the
original measure. The California Supreme Court held that the amendments were reasonably
germane.
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