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Executive Summary

On June 27, 2022, Governor Newsom approved Senate Bill 154: Budget Act of 2022. The Bill
included the following reporting mandate for the California Department of Corrections and
Rehabilitation (CDCR):

The Department of Corrections and Rehabilitation shall report spending on class action
lawsuits against the department to the budget committees of both houses and the
Legislative Analyst’s Office by January 31 of each year for five years beginning in 2023.
At a minimum, this report shall include spending for each lawsuit in the most recently
completed fiscal year on all litigation activities (including, but not limited to, the costs of
the department’s legal staff time, payments to outside counsel for legal services, and
payments to plaintiffs, monitors, and court experts).

In both federal and state courts, one or more named plaintiffs can bring a class action lawsuit by
filing a proposed class action on behalf of themselves and a potential group of similarly situated
but not yet identified individuals (the “class”) who allegedly suffered a common injury based on
the same law and common facts. At that stage, the class action is considered to be “putative” —
i.e., supposed or alleged. In order to maintain that lawsuit as a class action, however, the court
must certify it as a class action. That certification is based on the court’s assessment of four
criteria that must be met: commonality, typicality, numerosity, and adequacy of representation.

During Fiscal Year (FY) 2022/23, there were twenty-one putative and certified class actions
pending against CDCR. Of those twenty-one cases: seven cases are in the remedial and
monitoring phase having been settled previously; four cases have been certified by the courts
and are still in the litigation phase; and the remaining ten cases are not certified by the courts.
These numbers represent an increase of four additional class action cases filed during the
reporting period' and the resolution of one case that was included in the priorfiscal year’s report?.
All twenty-one cases have been included in this report because they were pending during at least
a portion of the reporting period; however, as of the date of this report seven of those cases have
settled or been dismissed by the court.3

In the seven settled class action cases* (all of which are in federal court), the parties have either
agreed to a remedial plan that is court-approved and ordered, or the court has found against
CDCR and ordered that the Department devise and implement a remedial plan. The remedial
phase involves the monitoring of CDCR’s compliance with the remedial plans or settlement
agreements; the continuing jurisdiction of the federal court; negotiation and attempts to resolve

' Bath v. State of CA, Bush v. CA Health Care Facility, Milton v. CDCR (“Milton 2 "), and Thomas v. CDCR.
2 Bagube v. CDCR. The court denied plaintiffs’ motion to certify this case as a class action. The case subsequently settled.

3 Ashker (however, the time for plaintiffs to seek review in the United States Supreme Court has not yet ended), Bath, Blue
(now Bojorquez), Bush, Carreon, Sanchez, and Stoetzl.

4 Armstrong v. Newsom, Ashker v. Newsom, Clark v. California, Coleman v. Newsom, Plata v. Newsom, Prison Legal News v.
Schwarzenegger, and the Three-Judge Court Proceedings.
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the legal and operations issues that arise concerning CDCR’s compliance; and, where negotiation
is not fruitful, renewed litigation can occur. Monitoring CDCR’s compliance with the remedial
plans is primarily the responsibility of plaintiffs’ counsel in each of the settled cases.

The legal defense of CDCR’s class action cases is handled primarily by the Department’s teams
of class action attorneys; attorneys from the Office of the Attorney General (OAG); and, in some
cases, outside counsel contracted to provide additional defense litigation services. Over the
course of the past fiscal year (FY 2022/23), CDCR has expended the following on its class action
legal services: $4,622,511 on OAG legal fees, $2,295,156 on contract counsel legal fees, and
$3,644,833 for the salaries, wages and benefits of the CDCR class action attorneys and the
CDCR administrative staff who provide clerical and analytical support to the teams of class action
attorneys.

The Prison Litigation Reform Act (PLRA) entitles the plaintiffs’ counsel to attorneys’ fees in any
action brought by an incarcerated individual regarding prison conditions, in which they are
deemed to be the prevailing party. Attorneys’ fees are limited to those that are directly and
reasonably incurred in proving a violation of the plaintiffs’ rights and in enforcing the relief
ordered.®> Similarly, the Americans with Disabilities Act states that a court may, in its discretion,
allow the prevailing party a reasonable attorney’s fee, including litigation expenses and costs.
Therefore, CDCR pays plaintiffs’ attorneys’ fees in the seven class action cases that are currently
in the remedial phase. This includes attorneys’ fees for activities such as monitoring tours, client
advocacy, negotiations (including those ordered by the court), drafting pleadings, reviewing
documents, confermring with clients, as well as the fees of experts retained by plaintiffs’ counsel.®
In FY 2022/23, CDCR paid a total of $21,115,099 in attorneys’ fees in Armstrong, Ashker, Clark,
Coleman, Plata, and Prison Legal News, collectively.

Coleman, which concerns CDCR'’s delivery of mental health care, is the only CDCR class action
in which a court has appointed a Special Master, which occurred in 1995. During the ensuing 29
years, the Special Master’s team has grown to include the court-ordered appointment of an
additional 29 individuals. In FY 2022/23, CDCR deposited $9,000,000 with the court for payment
of the Special Master and his team, from which the court issued $10,368,719 in payments from
FY 2022/23 and prior year deposits.

Plata, which concerns CDCR’s delivery of medical care, is the only CDCR class action in which
a court has appointed a federal Receiver charged with developing, implementing, and validating
a new sustainable system. Further in-depth discussion regarding CDCR’s costs for the provision
of medical care follows below. However, it is difficult to parse out the costs spent on the
receivership due to the class action from the overall operating budget for the provision of medicd
care.

S See 42 US.C. § 1997¢(d).

® The PLRA limits the recoverable attorney fees by establishing a cap on the hourly rate that can be charged. It should be
noted that the hourly attorney rate forpurposes of fees and costs reimbursement in the Armstrongand Clark cases are not
capped by the PLR A because those cases were brought under the Americans with Disabilities Act and Section 504 ofthe
Rehabilitation Act.
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disabilities and learning disabilities in prisons, on parole, and during parole board hearings. As
of January 1, 2024, the Armstrong class consists of approximately 13,287 members or about 14.1
percent of CDCR’s incarcerated population. The state entered into a settlement agreementin
1996. Two remedial plans and multiple enforcement orders with extensive obligations govem the
manner in which CDCR provides reasonable accommodations.

Two additional remedial plans have recently been ordered following renewed litigation in 2019
through 2022 on allegations of staff misconduct either committed against class members or that
created an environment in which class members were afraid to ask for disability accommodations
at six of CDCR’s prisons. Therefore, the scope of the Armstrong class action and its associated
defense and monitoring costs have increased over time.

Cost Detail:
Defense Counsel: CDCRisrepresentedin Armstrong by attorneys fromthe OAG. In FY 2022/23,
CDCR paid $1,083,173 in defense litigation costs.

Plaintiffs’ Counsel: The Armstrong plaintiff class is representedin this action by the law firms of
the Prison Law Office (PLO); Rosen, Bien, Galvan & Grunfeld (RBGG); and Disability Rights
Education & Defense Fund, Inc. (DREDF). On March 26, 1997, the court established the process
by which CDCR would reimburse the Armstrong plaintiffs’ counsel on a quarterly basis. As
mentioned in the Executive Summary, the hourly attorney rate for purposes of fees and costs
reimbursement in Armstrong is not capped by the Prison Litigation Reform Act (PLRA) because
the case was brought under the Americans with Disabilities Act and Section 504 of the
Rehabilitation Act, as opposed to the PLRA. Therefore, plaintiffs’ counsel charges the prevailing
market rate in this case: rates charged are as high as $1,525/hr for a partner at RBGG; $1,300/hr
at PLO; and $985 at DREDF. In FY 2022/23, CDCR paid $13,593,048 in plaintiffs’ counsels’ fees
and costs. This represents an increase of approximately $3,000,000 compared to the amount
paid in the preceding fiscal year.

Monitoring in Armstrong is conducted primarily by plaintiffs’ counsel, although the court may also
ask its court-appointedexpertto submitreports on specificissues or specificinstitutions. The cost
of monitoring is not segregable from the other activities performed by plaintiffs’ counsel or the
court-appointed expert and is therefore subsumed within the payments in this case section.
During the reporting period, Armstrong institutional monitoring tours returned to their full pre-
COVID schedule, and thereforeis partially responsible for the increase in plaintiffs’ counsel's fees
and costs over the last reporting period.

Court-Appointed Experts: In 2007, the Armstrong court appointed a court expert to “assist the
Court and parties in facilitating coordination of enforcement.” By court order, CDCR is obligated
to reimburse the expert and their appointed staff for their fees and costs by depositing interim
payments with the court from which the court then issues payments based on submitted invoices.
InFY 2022/23, CDCR made $500,000 in deposits to the court, fromwhich the court paid the court-
appointed expert $755,765.27 for services rendered to the court and the parties.
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Overall, this represents a decrease of approximately $643,000 compared to the prior reporting
period. As a case governing the adequacy of medical care for incarcerated individuals, Plata was
most impacted by the COVID-19 pandemic. There was a significant increase in discovery,
litigation, meet and confers with plaintiffs’ counsel, and status conferences before the court. With
CDCR’s return to normal operations, the costs incurred in representing the Defendants in Plata
have, accordingly, also decreased.

Case Overview:

Plata is a federal class action lawsuit filed in 2001 challenging the constitutional adequacy of
medical care for “all prisoners in the custody of the CDCR with serious medical needs.” As of the
first week of 2024, there were 94,149 incarcerated individuals included within the Plata class
whose medical care is governed by this class action. The state stipulated to aremedial injunction
in 2002. In 2006, the Court determined that ongoing deficiencies warranted the appointment of a
Receiver. In 2015, the Court issued an order that outlined the process for the transfer of medical
care back to the State via the granting of a“revocable delegation of authority” to the Secretary of
CDCR to assume management of an institution’s medical care. If the Receiver determines that
an institution has achieved an acceptable level of health care delivery, he willexecute a “revocable
delegation of authority” to the Secretary of CDCR to take over management of that institution’s
medical care. The Receiver’s delegation creates a rebuttable presumption that medical care
provided in the prison is constitutionally adequate. As of January 31, 2023, the medical care at
24 institutions has been delegated back to the State. Thisreflects anincrease of three institutions
since the last report. The delegation of care at 9 institutions remains.

Cost Detail:

Defense Counsel: CDCR is representedin Plata by attorneys from the OAG and by the retained
private law firm of Hanson Bridgett. In FY 2022/23, CDCR paid $706,568 in defense litigation
costs. This represents payments of $318,199 to the OAG and $388,369 to Hanson Bridgett.

Plaintiffs’ Counsel: The Plata plaintiff class is represented in this action by the law firms of the
Prison Law Office and Rosen, Bien, Galvan & Grunfeld. In December 2002, the parties stipulated
to and the court ordered the process by which plaintiffs’ attorneys’ fees would be reimbursed on
a quarterly basis, with interest to accrue from the thirty-first day following the entry of the order to
pay the undisputed fees. In FY 2022/23, CDCR paid $1,077,328 in plaintiffs’ counsels’ fees,
costs, and interest if applicable.

Court-Appointed Experts: During the course of this case, the Plata court has appointed a number
of experts to assist it (as well as the court-appointed Receiver) in understanding and managing
the oversight of the medical care of the plaintiff class. By court order, CDCR is obligated to
reimburse these experts for their fees and costs. However, the experts did not incur any fees or
costs for their services in FY 2022/23.

In addition to the court-appointed experts discussed above, in 2006, the court appointed a
Receiver with the following mandate and authority:
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validated as a gang member or affiliate as a result of or after the coordinated search. See also
the Adams (formerly “Milton 17) and Milton 2 cases, above.

Cost Detail:

Defense Counsel: CDCRis represented in Williams by attorneys fromthe OAG. In FY 2022/23,
CDCR has paid $144,950 in defense counsel fees and costs.
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